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Vol. 63, No. 40
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 91

[Docket No. 29155]

Procedures for Processing Petitions
for Final Compliance Waivers

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Policy statement.

SUMMARY: This document presents a
review of the procedures and
information necessary for a U.S. air
carrier operating Stage 2 noise level
airplanes subject to the Stage 3
transition regulations, required by the
Airport Noise and Capacity Act of 1990
(ANCA), to submit a request for a final
compliance waiver. ANCA provides that
U.S. air carriers may apply for a waiver
from final compliance. This document
outlines the requirements for a petition
for waiver from the final compliance
requirements of the Stage 3 transition
regulations.

EFFECTIVE DATE: March 2, 1998.

FOR FURTHER INFORMATION CONTACT:

Mr. William W. Albee, Policy and
Regulatory Division (AEE-300), Office
of Environment and Energy, Federal
Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-3553, facsimile (202) 267-5594.

SUPPLEMENTARY INFORMATION:

Background

The Airport Noise and Capacity Act of
1990 (ANCA) provides that after
December 31, 1999, no person may
operate a Stage 2 airplane over 75,000
pounds in the contiguous United States.
This statutory requirement is codified at
14 CFR 91.853. ANCA also provides that
a U.S. air carrier may request a limited
waiver under certain circumstances.

In order to facilitate planning by
affected U.S. air carriers, the Federal
Aviation Administration (FAA) is
summarizing the regulatory and
statutory requirements for final waiver
requests from the Stage 3 transition
regulations.

Filing Requests

As stated in 49 U.S.C. 47528(b), a U.S.
air carrier may apply for a waiver from
final compliance if, by July 1, 1999, at
least 85% of the air carrier’s fleet meets
Stage 3 noise standards. ANCA requires
that waiver applications must be filed
no later than Friday, January 1, 1999.
These statutory provisions are also
codified in 14 CFR 91.873. Although the
statute states that applications are to be
filed with the Secretary of
Transportation, authority for ANCA
requirements has been delegated to the
FAA (see CFR 1.47(s)).

The statutory criteria for petitioning
for a waiver from final compliance are
codified at 14 CFR 91.873. Since ANCA
was enacted in 1990, the FAA had to
determine how new entrants would be
considered under this criteria. The FAA
decided that to be eligible to apply for
the waiver under this section, a new
entrant U.S. air carrier must initiate
service no later than January 1, 1999,
and must comply fully with all
provisions of §91.873, including having
a fleet that would be 85% Stage 3 by
July 1, 1999.

Each request from a petitioning air
carrier for a final compliance waiver
will be reviewed to determine whether
it meets the basic criteria listed in 14
CFR 91.873. If the criteria are not met,
the petitioning air carrier will receive a
letter indicating that all of the required
information has not been submitted.
Petitioning air carriers will have an
opportunity to submit missing
information before any disposition is
final.

When the FAA promulgated the Stage
3 transition regulations in 1991, it stated
in the preamble that “[t]he FAA has not
changed its basic position from the
notice of proposed rulemaking that
waivers from the final compliance date
will not be automatic. The FAA agrees
that operators should be cautioned to
plan for the final compliance date; if the
Congress did not intend the cessation of
Stage 2 operations in the contiguous
United States by December 31, 1999,
that provision would not appear in the
statute. The FAA intends the statutory

waiver provision to be a relief valve
against unforeseen economic and
supply circumstances to be determined
based on the circumstances of the
individual operators at the time.
“*Automatic’ waivers cannot provide for
unique circumstances.”

Criteria (14 CFR 91.873)

ANCA contains a provision that
allows U.S. air carriers to apply for a
waiver from final compliance. This
statutory provision is implemented in
14 CFR 91.873. In order to apply for a
waiver from final compliance, at least
85% of a U.S. air carrier’s fleet must
meet Stage 3 noise standards by July 1,
1999. Applications must be filed with
the FAA by January 1, 1999, and they
must include a plan with firm orders for
replacing or modifying all airplanes to
ensure compliance with Stage 3 noise
levels at the earliest practicable time. To
avoid any misinterpretation, the FAA
reminds each affected U.S. air carrier
that its annual report for 1998, which is
required under §91.875, must reflect the
carrier’s progress in meeting the 100%
Stage 3 requirement fleet by December
31, 1999. Annual reports for 1998 may
not use the final waiver as an expected
means of compliance.

The statute requires that a waiver
from final compliance may be granted
only if the granting of such a waiver is
found to be in the public interest. No
waivers may be granted beyond
December 31, 2003. In determining
whether the public interest criteria is
met, the FAA will use elements similar
to those used to consider interim
compliance waivers under §91.871. The
criteria used under §91.871 are as
follows:

Each application for a waiver must
contain all of the following:

1. The petitioning air carrier’s plan to
achieve interim and final compliance;

2. An explanation of the petitioning
air carrier’s efforts to date to achieve
compliance; and

3. The petitioning air carrier has to
show why its request would be in the
public interest.

In accordance with its previous
interim compliance waiver
requirements, the FAA will also
consider whether compliance has been
shown to be:

1. financially onerous;

2. physically impossible;

3. technologically infeasible; or
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4. have an adverse effect either on
competition or service to small
communities.

Scope of Request

Each waiver request will be
considered only for the airplanes
operated by the petitioning air carrier on
the date the request was submitted to
the FAA. The FAA’s analysis will take
into account the total circumstances of
the petitioning air carrier, including all
actions taken up to the date of the
request.

Publication

Upon completion of the review and
determination that the petition of the air
carrier is complete in accordance with
the criteria described above, a summary
of the petition will be published in the
Federal Register for public comment for
a minimum of 14 days. A docket will be
opened that contains the petition, any
other pertinent information, and any
comments received.

Response

After the close of the comment period,
the FAA may grant a waiver after
considering whether granting such
waiver would be in the public interest
and if granting such waiver fulfills the
statutory intent of phasing out Stage 2
airplanes. In making such a finding, the
statute requires the FAA to consider the
effect of granting such waiver on
competition in the air carrier industry,
the effect on small community air
service, and any other information
submitted by the petitioning air carrier.
Also, the FAA will not act upon a
waiver request until the petitioning air
carrier meets the 85% Stage 3 airplane
fleet requirement, which must be met no
later than July 1, 1999, to get a waiver.
If the results of the analysis show that
the petitioning air carrier has met the
criteria, the FAA will prepare
documentation to grant the request for
waiver. If the analysis shows that the
petitioning air carrier has failed to meet
the criteria, the FAA will prepare
documentation to deny the request. A
copy of the approval or denial
document will be placed in the docket,
and it will be made available for public
inspection.

Length of Waiver

Any waiver granted will be for the
shortest possible time as required by the
circumstances presented by the
petitioning air carrier, but in no case
will the waiver permit the operation of
any Stage 2 airplane subject to § 91.853
after December 31, 2003. If the
petitioning air carrier cannot achieve
compliance within the time frame

granted in a waiver, the petitioning air
carrier must submit a new request that
will be evaluated under the same
criteria as the original request. New
requests that fail to provide more
information than the original will be
denied.

Dual-Certificated Airplanes

The FAA is taking this opportunity to
remind operators about the special
procedures available for noise
compliance by dual-certificated
airplanes.

Certain Boeing 747 airplanes received
dual noise certification, and the
appendices of the Airplane Flight
Manuals (AFM) for these airplanes
contain the weights and flap settings for
both Stage 2 and Stage 3 operations. The
FAA considers all such airplanes to be
Stage 2 airplanes for compliance
purposes unless and until one of three
options is chosen by the operator. These
options are:

1. The aircraft is designated in the
operations specifications, paragraph
A26, as restricted to Stage 3 operation
when operating to or from any airport in
the contiguous 48 United States;

2. The operator surrenders the dual
certification to the FAA or Boeing
through amendment of the AFM by
supplemental type certificate. The AFM
would then contain only the operating
limits for Stage 3 operation; or

3. If an operator demonstrates to the
FAA that the configurations listed in the
AFM for Stage 2 and Stage 3 operations
are identical at the maximum gross
takeoff weight of the airplane, the
airplane may be designated Stage 3.

Only Boeing 747 airplanes that had
previously received dual type
certification are eligible to use these
compliance options. These compliance
options are available for use during the
interim compliance period. After
December 31, 1999, one of these options
must be chosen for each dual-
certificated Boeing 747 or the airplane
will not be eligible for inclusion on the
U.S. operations specifications of the
operator.

Issued in Washington, DC, on February 24,
1998.

James D. Erickson,

Director of Environment and Energy.

[FR Doc. 98-5295 Filed 2—-27-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE INTERIOR
Bureau of Indian Affairs

25 CFR Part 256
RIN 1076-AD52

Housing Improvement Program

AGENCY: Bureau of Indian Affairs,
Interior.
ACTION: Final rule.

SUMMARY: This rule revises the
procedures governing the Housing
Improvement Program (HIP). The
Bureau of Indian Affairs has revised the
procedures to clarify and simplify the
conditions and terms for providing
housing assistance and to allow
additional flexibility in administering
the program. The new procedures will
encourage innovation in providing
housing assistance to eligible
individuals.

EFFECTIVE DATE: April 1, 1998.

FOR FURTHER INFORMATION CONTACT: June
Henkel, Division of Housing Assistance,
Bureau of Indian Affairs, Department of
the Interior, telephone (202) 208-2721.
SUPPLEMENTARY INFORMATION: This final
rule is published under authority
delegated the Secretary of the Interior to
the Assistant Secretary-Indian Affairs in
the Departmental Manual at 209 DM 8.
This final rule, revising regulations
which govern the HIP grant process as
codified at 25 CFR part 256, was
preceded by the publication of the
NPRM in the Federal Register on July
15, 1996 (Vol. 61, No. 136, page 36829),
with a 60-day comment period, and the
Notice of Proposed Transfer of Funds to
Tribal Priority Allocations in the
Federal Register on September 4, 1996
(Vol. 61, No. 172, page 46660), with a
45-day public comment period.

l. Background

Current regulations provide for an
emphasis on the repair and renovation
of existing housing and for the award of
Housing Improvement Program
appropriations to Indian tribes based on
a distribution formula which uses the
current tribal housing inventory of need
as its basis. These regulations seek to
clarify and simplify the terms and
conditions under which the program is
operated. A funding distribution
methodology was omitted from the
proposed regulations based on the
intention of identifying a Housing
Improvement Program appropriations
distribution formula for use in the
Tribal Priority Allocation system.
Comments received from tribes in that
consultation process did not support
either of the proposed alternatives.
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Limited available appropriations for the
program require the continued use of a
needs based distribution methodology,
viable annual work plans and
compliance with the intent of the
program. A total of 37 written comments
were received from tribes, tribal entities,
individuals and Federal agencies. The
comments were consolidated and the
Department’s responses are summarized
below. Public comments and
subsequent responses are arranged by
section of the proposed rule as printed
in the Federal Register on July 15, 1996.

I1. Review of Public Comments

1. General comment: The proposed
regulations appear to be unduly rigid.

Response: The BIA agrees that the
regulations as proposed do not provide
a flexible framework for operation of the
HIP and that there is too much emphasis
on procedures and process-oriented
tasks, at the expense of program
performance and achievement of
program goals. The final regulations are
restated in a manner to provide program
operational flexibility within defined
parameters and to encourage innovative
program implementation and
methodologies while meeting the
policies, objectives and goals of the
program.

Section 256.2 Definitions

2. Comment: The definition of “‘cost
effective” should be included in § 256.2.
Response: The rule has been revised

to include the definition of Cost
effective means the cost of the project is
within the cost limits for the category of
assistance and adds sufficient years of
service to the dwelling to satisfy the
recipient’s housing needs well into the
future.

3. Comment: The definition of
“‘decent home and suitable living
environment” should be included in
§256.2.

Response: Section 256.2 has not been
revised because each servicing housing
office will interpret the definition of
decent home and suitable living
environment on a case by case basis
depending on the needs of a specific
family.

4. Comment: The definition of
“independent trades person’ should be
included in §256.2.

Response: The rule has been revised
to include the definition of Independent
trades person means any person
possessing the ability to perform work
in a particular vocation.

5. Comment: The definition of
“Indian’” should be included in § 256.2.
Response: The definition of Indian

was unintentionally omitted from the
definition section of the proposed rule.

The rule has been revised to include the
definition of Indian means any person
who is a member of any of those tribes
listed in the Federal Register pursuant
to 25 CFR part 83, as recognized by and
receiving services from the Bureau of
Indian Affairs.

6. Comment: In §256.2, add definition
for manufactured housing, using the
existing definition and descriptions
using Housing and Urban Development
manuals and regulations to add a clear
and approved definition and to aide in
defining what is allowable for
expenditures for manufactured housing.
A related comment suggested the
addition of definitions for mobile,
manufactured and modular housing.

Response: The rule has not been
revised to include the requested
definitions for mobile, manufactured
and modular housing because housing
units under the rule must meet or
exceed the definition for *‘standard
housing” provided in § 256.2. That
definition provides for the general
construction of a housing unit, whether
manufactured, modular or stick-built, to
conform to applicable tribal, county,
state or national codes. In the case of
manufactured housing, the Housing and
Urban Development, regulations, 24
CFR part 3280 applies.

7. Comment: In §256.2, add the
definition for “ownership’ as provided
in the current rule, which would also
clarify §256.9 of the rule.

Response: § 256.2 of the rule has not
been revised to include a definition for
“ownership’ because the revision
clarifying 8 256.9 is considered adequate
for the rule.

8. Comment: In §256.2, add the
definition for *“permanent members of
household’ means adults living in the
household that intend to live there
continuously from now on and any
children defined as a child in this part.

Response: The rule has been revised
to include the definition as requested.

9. Comment: The definition of
“standard housing’’ should be included
in §256.2.

Response: The rule has been revised
to include the definition of standard
housing means a dwelling in a
condition which is decent, safe and
sanitary so that it meets the following
minimum standards:

(a) General construction conforms to
applicable tribal, county, state or
national codes and to appropriate
building standards for the region;

(b) The heating system has the
capacity to maintain a minimum
temperature of 68 degrees in the
dwelling during the coldest weather in
the area. It must be safe to operate and

maintain and deliver a uniform
distribution of heat;

(c) The plumbing system includes a
properly installed system of piping and
fixtures;

(d) The electrical system includes
wiring and equipment properly
installed to safely supply electrical
energy for lighting and for the operation
of appliances;

(e) Occupants per dwelling do not
exceed these limits:

(1) Two-bedroom dwelling: Up to
three persons;

(2) Three-bedroom dwelling: Up to six
persons;

(3) Four-bedroom dwelling: Adequate
for all but the very largest families;

(f) Bedroom size: The first bedroom
must have at least 120 square feet of
floor space, additional bedrooms must
have a minimum of 100 square feet of
floor space each;

(9) Two exceptions to standard
housing will be permitted:

(1) Where one or more of the utilities
are not available and there is no
prospect of the utilities becoming
available; and

(2) In areas of severe climate, house
size may be reduced to meet applicable
building standards of that region.

(vii) The house site must be chosen so
that access to utilities is most
economical, the ingress and egress are
adequate and aesthetics and proximity
to school bus routes are considered.

10. Comment: In §256.2, add the
definition for “substandard housing
means condition(s) exist that threaten
the health and/or safety of the
occupants.”

Response: § 256.2 of the rule has been
revised to include: ““Substandard
housing means condition(s) exist that do
not meet the definition of standard
housing in this part of the rule.

11. Comment: The definition of
“applicant” in § 256.2 should include
minor children living with a non-Indian
parent. Indian children are being
punished by not being allowed to
receive Housing Improvement Program
assistance.

Response: The definition of applicant
has not been revised because once
program services are provided under the
rule, the recipient is not eligible to
receive such services a second time,
precluding receipt of housing assistance
upon reaching the age of majority. The
definition is adequate to identify
applicants for the purposes of this rule.

12. Comment: The definition of
handicapped in § 256.2 should be
revised to reflect the definition of
“disabled”.

Response: The definition of
handicapped has been revised as
requested.
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13. Comment: The definition of
“household” in § 256.2 should include
the word ““all”” between means and
persons, to identify “all”’ persons living
with the head of the household and who
function as members of a family.

Response: The definition of
household has not been revised because
the definition is adequate to identify the
household members for purposes of this
rule.

14. Comment: The definition of
‘“service area” in 8§ 256.2 should be
revised to reflect that the service area is
determined by the tribe through tribal
resolution and not by the Area Director.

Response: The definition of service
area has not been revised because the
definition is adequate to identify that
‘“service area” is determined by the
tribe.

Section 256.3 Policy

15. Comment: We believe the national
housing policy has been changed to
delete the referenced objective. If so, we
recommend revising § 256.3(a) of the
rule to read: “The Bureau of Indian
Affairs housing policy is that every
American family should have the
opportunity for a decent home and
suitable living environment. To the
extent possible, the program will serve
the neediest of the needy Indian
families.”

Response: Section 256.3(a) of the rule
has been revised to delete the referenced
objective.

16. Comment: Section 256.3(a) of the
rule should be revised to replace the
words ‘“‘neediest of the needy”” with
“eligible HIP applicants” or “The
program will serve the neediest of the
needy Indian families having no other
resources for standard housing.”

Response: Section 256.3(a) of the rule
has been revised to read: The program
will serve the neediest of the needy
Indian families who have no other
resource for standard housing.

17. Comment: Section 256.3(a) of the
rule states that to the extent possible,
the program will serve the neediest of
the needy, however the rule excludes
the neediest of the needy who live in
substandard mobile homes and/or who
do not own their own land. There
should be some way to service these
people.

Response: Section 256.23 of the rule,
as rewritten, clarifies that families living
in mobile homes are not excluded from
the program. Section 256.23 of the rule,
as written, provides for needy families
who do not own their own land, but
who can obtain a leasehold of the land
to participate in the program.

18. Comment: Section 256.3(a), (c)
and (d) of the rule should be revised to

accommodate Pub. L. 93-638 changes.
In (d), the formula language should be
removed. This could be handled
administratively through policy or
possibly through statute.

Response: Section 256.3(a) and (c) of
the rule have not been revised because
Pub. L. 93-683, which provides for
tribal operation of the Housing
Improvement Program, is codified in
section 900 of the rule. Section 256.3(d)
of the rule has not been revised because
the formula language is removed from
the rule.

19. Comment: Section 256.3(b) of the
rule should be revised to omit the vague
and confusing phrase “provided
services can be delivered to the
geographic area within which the
participant resides.”

Response: Section 256.3(b) of the rule
has been revised as requested.

20. Comment: Section 256.3(b) of the
rule should be revised to note that
participation is dependent on need and
eligibility regardless of tribal
membership.

Response: Section 256.3(b) of the rule
has not been revised as requested
because the rule establishes that
participation in the program is
dependent on membership in a
Federally recognized Indian tribe and
meeting basic program eligibility
criteria. Receipt of services under the
program is based on priority of need,
regardless of tribal affiliation and the
rule has been revised to reflect this.

21. Comment: Section 256.3(b) of the
rule stipulates that every Indian,
regardless of tribal affiliation, living on
the Pueblo of Laguna Reservation is
eligible for Housing Improvement
Program services. Section 256.7(b)(1)
and (c)(1) and (2) impose the
requirement that a participant must own
or have leasehold of the home and/or
land on which a home is to be
constructed. This is in direct conflict
with the Pueblo of Laguna Constitution,
Avrticle IX, Section 7, Prohibitions on
Assignments, which states that ““‘no
assignment shall ever be granted to any
person not a member of the Pueblo of
Laguna.”

Response: Section 256.3(b) of the rule
has not been revised because the intent
of the rule is to ensure that all otherwise
eligible home/land owners/leaseholders
living within the same service area have
the same opportunity for participation
in and receipt of program services.

Section 256.4 Information Collection

22. Comment: The public reporting
burden estimate of thirty minutes is too
low.

Response: The public reporting
burden estimate of thirty minutes has

not been revised because the estimate,
used for the last six years, received no
comments in response to the request for
comments concerning the Housing
Improvement Program Information
Collection, published in the Federal
Register on February 6, 1997 and is
adequate for the reporting requirement.

Section 256.5 What Is the Housing
Improvement Program?

23. Comment: The phase **basic
building standards™ in § 256.5 of the
rule should be replaced with *‘standard
housing.”

Response: For purposes of
consistency with the added definitions
of “standard housing’ and ‘‘substandard
housing” in § 256.2, the rule has been
revised to read: “The Housing
Improvement Program provides a grant
to fund services to repair, renovate,
replace or provide housing for the
neediest of the needy Indian families
having substandard housing or who are
without housing and have no other
recourse for assistance.”

24. Comment: The answer to What is
the Housing Improvement Program in
§256.5 of the rule might be better
answered by explaining that it is a
construction program, under authority
of the Snyder Act and defined by these
regulations for the purpose of providing
housing assistance to the most needy of
the eligible American Indians and
Alaska Native People.

Response: Section 256.5 of the rule
has not been revised because the
program is not a construction program
and is considered adequate for the rule.

Section 256.6 Am | Eligible for the
Housing Improvement Program?

25. Comment: Section 256.6 should
include all criteria that would make an
applicant ineligible for the program.
These include the factors of home
ownership and land assignments; the
present housing is substandard and was
not subsidized with government funds;
there is no other resource for housing
assistance; and, non-receipt of program
assistance including down payment
assistance and excluding category A,
since October 1, 1986.

Response: Section 256.6 of the rule
has been revised to include these
paragraphs in § 256.6:

(d) Your present housing is
substandard as defined in § 256.2;

(e) You meet the ownership
requirements for the assistance needed,
as defined in § 256.7;

(f) You have no other resource for
housing assistance;

(9) You have not received assistance
after October 1, 1986, for repairs and
renovation, replacement or housing, or
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down payment assistance available
before the effective date of this rule; and

(h) You did not acquire your present
housing through participation in a
Federal government sponsored housing
program that includes provision for
such assistance.

26. Comment: Section 256.6(c) should
be modified to provide for the use of
tribal, county or state income
guidelines.

Response: Section 256.6(c) of the rule
has not been revised because the intent
of the rule is to establish uniform
operating procedures for the national
program. Provision for various income
guidelines would result in disparate
treatment. The use of the Health and
Human Services poverty income
guidelines is adequate for the purposes
of the rule.

27. Comment: Several commentators
recommend that the annual income
level of 125 percent of the Health and
Human Services Poverty Income
Guidelines specified in § 256.6(c)
should be increased to reflect a higher
annual income level, making it
comparable to the Indian Community
Development Block Grant (ICDBG)
guidelines.

Response: § 256.6(c) of the rule has
not been revised because the intent of
the rule is to identify the neediest of the
needy and focus the delivery of program
services to applicants who cannot
qualify for other housing resources.

Section 256.7 What Are the Housing
Improvement Program Categories for
Which | Am Eligible?

28. Comment: Several comments were
received concerning the deletion of the
down payment assistance category in
§256.7 of the rule, such as the
following: Due to the fact that our Tribe
does not have a residential reservation,
tribal members have no alternative but
to purchase fee land in order to provide
a home for their families. In the past, the
down payment assistance category
provided tribal members an opportunity
to purchase a safe and sanitary home for
their families, whom otherwise would
not have had the necessary down
payment requested by most mortgage
lenders. A number of Tribes have begun
to look for down payment assistance in
order to make home ownership
affordable for low-income tribal
members.

Response: We have not restored the
down payment assistance category to
§256.7 because its deletion refocuses
the intent of the rule, which is to assist
homeowners and those without homes,
who do not have the resources nor the
potential to obtain the resources, to have
a standard home. Families who have

sufficient financial resources and are
able to make mortgage payments fall
outside the parameters of the intended
program recipients.

29. Comment: Although the increase
of moneys allowed to be spent on each
home allows for more work it will
decrease the number of homes we will
be able to service. As the funding
dollars get smaller and our portion of
the pie is smaller, we will be limited to
a realistic figure of helping 2 or 3
families per year.

Response: Section 256.7 of the rule
provides for needed flexibility within
the program to provide for the variation
in regional costs and for reaction to
increased costs for construction
materials and labor and has not been
revised. While it is true that the number
of families assisted by the program is
dependent on the amount of funding
available, the cost of the services
provided under the program is
dependent on the cost of construction
materials and labor to provide a
standard dwelling. In the past, project
cost estimates exceeding program cost
limits required that Tribes seek waiver
of the program rule in order to provide
the required services. Although it is
important to provide program services
to as many eligible families as possible,
it is equally important to ensure that the
limited number of families receiving
one-time services under the program are
provided thorough and quality services,
regardless of cost, resulting in long-term
benefit to the family. Elimination of the
cost limit does not mean that more
moneys can be spent on a category C
project for the purpose of providing the
recipient family with a dwelling which
exceeds one for which they qualify or
which exceeds the definition of a
modest, standard dwelling. The amount
of funding appropriated by Congress for
the program can increase or decrease in
the future depending on tribally-defined
priorities.

30. Comment: Section 256.7 of the
rule poses a misleading question for the
offered response and should be restated
to reflect what housing services are
available under the Housing
Improvement Program.

Response: Section 256.7 of the rule
has been revised to read: What housing
services are available under the Housing
Improvement Program? We have revised
§256.7 to make it an overview of the
assistance categories. Details of how to
qualify for each category of assistance
are now contained in §8 256.8 through
256.11. This arrangement allows for a
clearer explanation of the qualification
criteria.

31. Comment: The cost limitations in
§256.7 of the rule need to be increased.

Over the past few years, building
materials have been hit by inflation
harder than any other category. This is
especially true for lumber. Combined
with the fact that most reservations are
located in rural areas, it is obvious that
cost limitations must be watched
closely.

Response: Section 256.8 (formerly
§256.7) has not been revised because
the rule as written accommodates
increased costs for materials and labor
for two of the three project categories
and is considered adequate for the rule.
The BIA agrees that such costs must be
watched closely and revisions made, as
necessary.

32. Comment: The word “are” in
§256.7(a) of the rule should be revised
to “may”’ resulting in eliminating the
assumption of eligibility for this
assistance.

Response: Section 256.8 (formerly
§256.7(a)) has been revised to clarify
the rule and further explain the
circumstances for receipt of this
assistance.

33. Comment: Section 256.7(a) of the
rule should be changed to better define
the circumstances when the category of
assistance should be used. Specifically,
the commentator suggests that the rule
be changed to include the conditions:
That it is not cost effective to renovate
the dwelling; that there is another
resource which would meet the housing
need but it is not immediately available;
or, there are no other available resources
other than the Housing Improvement
Program, but there are no available
funds to replace your house.

Response: Section 256.8 (formerly
§256.7(a)) of the rule has been revised
to provide clarification and more
explicit guidance for the purpose and
use of this category of assistance.

34. Comment: Several commentators
recommend that the funding limit of
$2,500 in §256.7(a) of the rule be
increased to $5,000 to allow for meeting
current cost increases and geographic
location should not be cause to
disqualify a person from having a
decent home.

Response: Section 256.8 (formerly
§256.7(a)) retains the $2,500 limit
because it is the intent of the rule to
provide short-term relief from
conditions that are a hazard to the safety
and health of the recipient, who
anticipates obtaining standard housing
in the near future. In cases requiring
repairs that exceed the $2,500 limit,
obtaining other resources or requesting
a waiver of this rule may remedy the
situation.

35. Comment: Several commentators
recommend the cost limit of $35,000 for
housing repairs and improvements in
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§256.7(b) of the rule should be
increased to $45,000.

Response: We have retained the
$35,000 limit because it provides an
increase of $15,000, or 75 percent of the
former category cost limitation, and is
considered adequate for the rule. The
BIA will monitor category b project
costs to ensure the cost limitation
remains adequate for the rule.

36. Comment: Section 256.7(b)(1) of
the rule requires that the applicant be
“the owner of the dwelling’” and needs
to include provision for the applicant
with a leasehold, of not less than 10
years.

Response: Section 256.9(b) (which
replaces § 256.7(b)(1)) has been revised
to read:

(b) You must either:

(1) Own the house; or

(2) Lease the house with:

(1) An undivided leasehold (i.e., you
are the only lessee); and

(ii) The leasehold will last at least 25
years from the date that you receive the
assistance;’

37. Comment: Section 256.7(b)(2) of
the rule should emphasize inclusion of
“applicable building and energy code
standards’ and “applicable building
code standards” should be defined.

Response: We have not revised this
provision (now located at § 256.9(c))
because the phrase “building code
standards’ encompasses energy code
standards, which typically are climate
dependent and, as written, provides
sufficient emphasis on building code
standards and is adequate for the rule.
“Applicable building code standards”
can be tribal, local, state and/or national
code standards and it is the
responsibility of the servicing housing
office to have knowledge of and
determine which standards are
applicable.

38. Comment: Section 256.7(b)(3) of
the rule provides that if the dwelling is
sold within 5 years of the date of
completion of the repairs, the grant will
be voided and repayment of the full cost
of repairs will be made to the Bureau of
Indian Affairs. The rule does not
address payment to the tribal housing
office when services have been provided
by the tribe under a Pub. L. 93-638
contract or self-governance compact and
the grant is voided. This needs to be
consistent throughout the rule.

Response: We have not revised this
provision (now located at § 256.9(d)(2))
because the tribe has already received
and expended the funding that is being

recaptured by the federal government.
The funding will be redistributed for
use in the Housing Improvement
Program, using applicable federal
guidelines, to one or more eligible
Tribes within the recapturing area.

39. Comment: Section 256.7(b)(3) of
the rule should be revised to include a
specified time frame for occupying the
dwelling once construction is
completed.

Response: We have not revised this
provision (now located at § 256.9(d)(2))
because the issue of where an
individual Indian lives is outside the
scope of the rule. Indeed, such a rule
would be contradictory to the intent of
the Federal government to emphasize
and support tribal sovereignty.

40. Comment: Is the payback revision
in §256.7(b)(3) of the rule “if sold
within 5 years of repairs” very realistic
or fair? Would a timeframe of 2-3 years
be more appropriate or would a payback
based on some objective measure of
increased value which actually resulted
in cash return to the client be more
appropriate?

Response: We have not revised this
provision (now in § 256.9(d)(2)) because
the intent of the rule is to provide
protection for the homeowner and the
Federal government and to prevent
avenues for windfall profits or
unwarranted improvements to
substandard housing and is considered
adequate for the rule.

41. Comment: In § 256.7(b)(3) of the
rule, change the amount of time for the
grant agreement to 10 years with the full
amount due for the first five years and
the last five years prorated.

Response: We have not revised the
timeframe (now in § 256.9(d)(2))
because the current agreement is
considered adequate for the rule.

42. Comment: The use of the word
“modest” in § 256.7(c) provides the
opportunity for potential misuse of
funds and requires further clarification.

Response: Further clarification of the
term “modest” (now used in the table in
§256.7) can be found in the definition
for standard housing in § 256.2.

43. Comment: To maintain continuity
and avoid confusion, § 256.7(c) of the
rule should be revised to read:
“‘Category C—down payment assistance
is eliminated.” Then, Category D should
be added as § 256.7(d).

Response: To avoid confusion, the
following descriptors have been added:
interim improvements, repairs and
renovation, and replacement housing, to
§8§256.7-256.11.

44. Comment: In § 256.7(c) of the rule,
what is the dollar limit for a modest
replacement home?

Response: Section 256.7(c) of the rule
does not specify a dollar limitation for
a modest replacement home. Use of a
specific cost limit for use throughout
Indian Country has proven unrealistic
because the costs for construction of
similar dwellings in different parts of
the country vary significantly due to
varying costs of building materials and
labor. The rule provides the required
flexibility needed by each servicing
housing office to determine and contain
the cost of a modest home, based on its
square footage and local or regional
building materials and labor costs.

45. Comment: Several commentaries
concerned elimination of the
Occupancy and Square Footage Chart
(Table A) in §256.7(c) of the rule to
provide more flexibility in program
administration and because the square
footage requirements are too restrictive.

Response: We have retained the table,
now located in § 256.11, because the
rule as written provides adequate
program administration flexibility
through unrestricted cost limitations,
while providing for a modest dwelling
as defined by the parameters of the
occupancy and square footage chart.

46. Comment: Would like to see a cost
limit and consideration for family
composition in § 256.7(c) of the rule,
since the square footage chart is not
adequate for a family of four, consisting
of a husband, wife, one female child and
one male child.

Response: Table A, now located in
§256.11, has been revised to
accommodate this family composition.

47. Comment: The phrase “in which
you are living” should be deleted from
§256.7(c)(1) of the rule since some
dwellings are in such condition as to be
unsuitable for occupancy or the rule
should be modified to address the issue.

Response: This provision, now
located in § 256.10(a), has not been
revised because it is the intent of the
rule to ensure delivery of program
services to applicants with no other
recourse for housing assistance.

48. Comment: Suggest that
§256.7(c)(1) of the rule be revised to
provide that the term of the leasehold
interest is not less than 25 years at the
time of receipt of assistance.

Response: We have revised this
provision, now located in the table in
§256.10, to read as follows:
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If you

And

And

Lease the house in which
you live.

Your leasehold is undivided and for not less than 25
years at the time that you receive assistance.

The house cannot be brought up to applicable building
code standards within the Category B cost limit.

We have also made a corresponding revision to the same table for another provision formerly in §256.7(c). It

now reads as follows:

If you * * *

And * * *

And * * *

Do not own a house .............

Have a leasehold on land that is suitable for housing
and the leasehold is undivided and for not less than
25 years at the time that you receive assistance.

The land has adequate ingress and egress rights.

49. Comment: Recommend that
§256.7(c)(3) of the rule is revised to
include procedures for repayment, as
when a participant sells a home within
the timeframe requiring repayment, to
clarify roles and responsibilities.

Response: This provision, now
located in § 256.10(b) has not been
revised because the procedure is outside
the scope of this rule. The servicing
housing office has a responsibility to be
familiar with applicable tribal or federal
government procedures for recapturing
funds.

50. Comment: In § 256.7(c)(3) of the
rule, when a beneficiary inherits the
home within the 10 years, and does not
live in the home, but rents the home, is
the renting of the home subject to
repayment or considered the same as
selling the home?

Response: This provision, now
located in § 256.10(b), does not require
repayment when a beneficiary inherits
the home nor does inheritance of the
home constitute the sale of the home.
Repayment only becomes an issue when
the home is sold.

Section 256.8 Who Administers the
Housing Improvement Program?

51. Comment: In § 256.8 of the rule,
the designation of the ““servicing
housing office” as the entity
administering the program in the service
area is not acceptable as it does not
provide for tribal operation of the
program under a Pub. L. 93-638
contract or a self-governance annual
funding agreement.

Response: Section 256.12 (which
replaces § 256.8) has been revised to
clarify that the ‘““servicing housing
office,” a generic description of the
servicing entity, provides for a Tribe or
the Bureau to operate the Housing
Improvement Program.

Section 256.9 How do | Apply for the
Housing Improvement Program?

52. Comment: Section 256.9(e) of the
rule should be revised to reflect that
proof of income must be provided from

all “permanent” members of the
household as defined in § 256.2.

Response: Section 256.13(e) (formerly
§256.9(e)) of the rule has been revised
as requested.

53. Comment: Section 256.9(e)(1) of
the rule requires submission of signed
copies of current 1040 tax returns from
all members of the household, but the
IRS does not require filing if you make
less than $2,500.

Response: Section 256.13(e)(3)
(formerly 8§ 256.9(e)(3)) provides for the
submission of a signed, notarized
statement explaining why a tax return
was not filed and is sufficient for the
rule.

54. Comment: Section 256.9(e)(2) of
the rule also should include provision
for income received from Bureau of
Indian Affairs, General Assistance
programs, operated by Tribes through
Pub. L. 93-638 contract and Self-
governance annual funding agreements.

Response: Section 256.13(e)(2)
(formerly 8256.9(e)(2) has been revised
as requested.

55. Comment: Section 256.9(e)(3) of
the rule should provide for submission
of a statement for household members
over the age of 18. Coordinators should
have the option to request additional
information for dependent children,
depending on the household situation,
without having the applicant get
verification from all family members,
ages O through 18 years.

Response: Section 256.13(e)(3)
(formerly 8 256.9(e)(3)) has not been
revised because the intent is to identify
the income of the household, including
dependent children. A statement signed
by the head of household regarding
income of dependent children is
considered adequate for the rule.

56. Comment: In § 256.9(f) of the rule,
how long a period of time should the
statement cover?

Response: Section 256.13(f) (formerly
§256.9(f)) has been revised to specify an
annual trust income statement or a
statement that there is no account.

57. Comment: In § 256.9(g) and
§256.9(9)(1) of the rule, the terms ““sole

possessory interest”” and “‘exclusive
possessory agreement’” are confusing.
The attachment to the application has a
section titled *‘Item E—Land
Information,” which explains various
land status descriptions. These
definitions seem a more concise,
detailed explanation for land status
terms and should be reflected in the
rule.

Response: Section 256.13(g) (which
replaces § 256.9(g)) has been revised to
read: “‘Seventh, you must provide proof
of ownership of the residence and/or
land:

(1) For fee patent property, you must
provide a copy of a fully executed
Warranty Deed, which is available at
your county court house; or

(2) For trust property, you must
provide a copy of certification from your
home agency;

(3) For tribally-owned land, you must
provide a copy of a properly executed
tribal assignment that has been certified
by the agency; or

(4) For multi-owner property, you
must provide a copy of a properly
executed lease.”

58. Comment: Section 256.9(g)(4) of
the rule provides that ‘““For multi-owner
property, you must provide a copy of a
properly executed lease for not less than
twenty-five (25) years.” This results in
inconsistency with the payback
timeframes for each category.

Response: Section 256.13(g)(4) (which
replaces 8§ 256.9(g)(4)) has not been
revised because the payback and lease
timeframes are not related. The length of
the lease provides assurance that the
family receiving the Federal assistance,
upon taking possession of the dwelling,
will have not less than 25 years of use
of the dwelling.

59. Comment: Section 256.9(h) of the
rule requiring the applicant to obtain a
copy of the flood plain map is
inappropriate. The delivery of program
services to dwellings located in an area
having special flood hazards is
dependent on the applicant obtaining
flood insurance. Therefore, the servicing
housing office should have appropriate
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access to the flood insurance rate map(s)
(FIRMSs) associated with its servicing
area and be responsible for determining
whether the dwelling is located in such
an area and for notifying the applicant,
when appropriate, that flood insurance
must be obtained.

Response: The Bureau agrees and has
removed 8 256.9(h), § 256.9(h)(1),
§256.9(h)(2) of the rule and revised
§256.14, accordingly.

Section 256.10 What are the steps that
must be taken to process my application
for the Housing Improvement Program?

60. Comment: Section 256.10 of the
rule should specify that the tribe should
be fully involved in the application,
prioritization and decision making
process. This section should also
include the addition of the Housing
Improvement Program Committee and
an explanation of their responsibilities
in rating and ranking applications.

Response: Section 256.14 (which
replaces § 256.10) has not been revised
as the commentor suggested because it
is the responsibility of the servicing
housing office to develop the list of
applications considered and/or received
for that program year and, based on
evaluation of the neediness of the
applicant, to develop the priority list of
families that will receive Housing
Improvement Program services for the
program year. However, we note that
under §256.12(a) (formerly § 256.8(a)) a
Tribe pursuant to a Self-governance
annual funding agreement or Self-
determination contract can operate the
Housing Improvement Program.

61. Comment: Section 256.10 of the
rule should be revised to include a
requirement that the servicing housing
office verify the availability/feasibility
of water and wastewater facilities for
each site prior to issuing the “*Priority
List”. Coordination between the Indian
Health Service and the Bureau of Indian
Affairs is extremely important to ensure
that homes will not be built at locations
that cannot be provided essential
health-related facilities.

Response: Section 256.14 (which
replaces § 256.10) has not been revised
as suggested because the definition for
standard housing, in § 256.2 of the rule
has provision for two exceptions to
standard housing, including the absence
of one or more utilities where there is
no prospect of the utilities becoming
available. However, § 256.16 (formerly
§256.12) has been revised to include
provision for communication and
coordination between the servicing
housing office and the organization
responsible for verifying the
availability/feasibility for water and
wastewater facilities.

62. Comment: Section 256.10(a) of the
rule should be revised to allow the
servicing housing office to determine
whether to return an incomplete
application and to establish a deadline
date by which the application must be
completed.

Response: We have revised § 256.14(a)
(which replaces § 256.10(a)) as
requested.

63. Comment: Section 256.10(b)(1) of
the rule should be revised to correspond
with the official records schedule,
which does not address the retention of
ineligible applicant files. It is suggested
that all ineligible applications and
supporting documentation be returned
to the applicants upon determination of
ineligibility and that those applications
not be used to develop workload and
housing needs assessments.

Response: Section 256.14(b)(1) (which
replaces § 256.10(b)(1)) has been revised
to eliminate the use of these
applications to develop workload and
housing needs assessments.
Applications will be handled in
accordance with the official records
schedule.

64. Comment: Section 256.10(b)(2) of
the rule, Table B, Priority Ranking
Factors, should be revised to provide
additional points for “‘aged persons’ to
ensure that single, fixed-income elderly
applicants are awarded sufficient points
for priority placement on the priority
list.

Response: Section 256.14(b)(2) (which
replaces § 256.10(b)(2)) has not been
revised because the ranking factors as
provided in the rule is adequate to
provide priority ranking for low-income
and aged applicants.

65. Comment: Section 256.10(b)(2) of
the rule, Table B, Priority Ranking
Factors, Ranking Factor 3, should be
revised to require only one document to
establish a condition of disability to
reduce the burden to the applicant.

Response: Table B, which is now
located in 8 256.14(b)(2), has not been
revised because the Bureau of Indian
Affairs does not issue its own statement
of disability condition for purposes of
this grant program. The requirement to
provide two independent statements of
condition of disability for determination
of point award for this ranking factor is
considered adequate for the rule.

66. Comment: Section 256.10(d) of the
rule should be revised to specify that
the servicing housing office will
develop a list of all applicants for the
program year and provide a status of the
application. In addition, the rule should
be revised to specify that ““In the case of
a tie, the family with the lower income
will be ‘listed’ first, since it is not
known whether funding is available to

provide Housing Improvement Program
services.”

Response: We have revised § 256.14(c)
(which replaces §256.10(d)) as
requested and in response to the general
comment to make the rule more flexible
and less procedural.

67. Comment: Section 256.10(e) of the
rule should be revised to provide for the
“Inventory of Housing Improvement
Program Applicants (IOHA).” The
suggested LEHIPA is only a list of
eligible applicants. The preferred
inventory is a complete listing of all
applications taken for that program year
and their status, providing a good
program audit trail. Additionally, the
rule should provide for comparison of
the IOHA to the amount of funds
available for project construction, since
some Tribes must use a portion of the
program funding to help cover
administrative costs. Those applicants
that will be served are considered the
current Priority List.

Response: Section 256.14(c)(4)
(formerly §256.10(e)) has been revised
to provide for the suggested listing,
elimination of the LEHIPA, and
comparison to available funding and in
response to the general comment to
make the rule more flexible and less
procedural.

68. Comment: Section 256.10(e) of the
rule should be revised to specify that
the servicing housing office will
research and develop only those
projects on the priority list that stand a
good chance of being funded.

Response: Section 256.14(c)(4)
(formerly §256.10(e)) has been revised
to identify that cost estimates will be
provided for eligible applicants and in
response to the general comment to
make the rule more flexible and less
procedural.

69. Comment: Section 256.10(g) of the
rule should be revised to require that
applications for the program are
updated annually. While it may be
convenient to request that an applicant
merely submit a letter confirming that
their application is still accurate,
interested applicants should be required
to reapply each funding year in order to
receive assistance. An annual system of
updating applications seems to provide
accurate, updated information from all
sources and ensures that eligibility is
sustained. This will ensure that the
program remains up-to-date, accurate
and fair to all. However, the rule should
be sufficiently flexible to afford Tribes
the option to determine if and when
applications are carried over, for not
more than one year, once they have
been through the prioritization process
to accommodate extenuating
circumstances.
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Response: Section 256.14(d)(2) (which
replaces § 256.10(g)) has been revised to
accommodate annual updating of
applications with a one year carryover
option, and in response to the general
comment to make the rule more flexible
and less procedural. Accordingly,
§256.10(h) of the rule is now found in
§256.14(¢e) of the rule.

70. Comment: Section 256.10(g)(3) of
the rule is vague and should be revised
to specify when an application “must”
be updated.

Response: Section 256.10(d)(2) (which
replaces § 256.10(g)(3)) has been revised
as requested and in response to the
general comment to make the rule more
flexible and less procedural.
Accordingly, §256.10(h) of the rule is
now found in § 256.14(e) of the rule.

71. Comment: Section 256.10(h) of the
rule should be revised to provide
information on where servicing housing
offices are to submit their annual reports
and to whom the reports should be
submitted in the case of for Pub. L. 93—
638 contracting and self-governance
annual funding agreement Tribes.

Response: Section 256.14(e) (which
replaces § 256.10(h)) of the rule has
been revised to identify that annual
reports are submitted to the servicing
area office and in response to the
general comment to make the rule more
flexible and less procedural. The general
designation of servicing area office is
used to accommodate area specific
procedures for receiving annual reports
from Tribes.

Section 256.11 How Long Will | Have
to Wait for the Improvement, Repair, or
Replacement of my Dwelling to be
Done?

72. Comment: Section 256.11 of the
rule should be revised to include: (1)
Availability of a contractor; (2) position
on the priority list as two additional
factors that affect the length of time that
it takes to accomplish the work project.

Response: Section 256.15 (which
replaces § 256.11) has been revised to
include the requested factors.

73. Comment: Section 256.11 of the
rule should be revised to include “other
extenuating circumstances” or ‘“ other
unforeseen factors’ to more accurately
depict actuality.

Response: Section 256.15 (which
replaces § 256.11) has been revised to
include (f) Other unforeseen
circumstances.

Section 256.12 Who is Responsible for
Identifying What Work Will Be Done on
my Dwelling?

74. Comment: Section 256.12 of the
rule should be revised to include

provision for consultation with the
homeowner.

Response: Section 256.16 (which
replaces §256.12) has not been revised
because it is the responsibility of the
servicing housing office to identify the
work required to provide a dwelling
which meets the definition of standard
housing, as identified in § 256.2 of the
rule, and to communicate this
information to the homeowner.

Section 256.13 What Will the Servicing
Housing Office do to Identify What
Work is to be Done on my Dwelling?

75. Comment: How can a tribe with a
limited amount of funding available for
administration and operation of the
program be expected to have the
necessary funding needed to perform
the activities identified in § 256.13 of
the rule?

Response: Section 256.17 (which
replaces § 256.13) identifies what
activities must be performed to ensure
that the objectives of the Housing
Improvement Program are met. It is
incumbent on the servicing organization
to ensure that there are adequate
resources for the administration and
conduct of the program.

76. Comment: Section 256.13 of the
rule refers to a trained and qualified
representative from the servicing
housing office. Who determines what
the qualifications and training needs of
the housing representative are?

Response: Section 256.17 (which
replaces § 256.13) does not specify what
the qualifications and training needs of
the housing representative are because it
is outside the function of the Housing
Improvement Program. Federal
government employees must meet or
exceed the qualifications, education,
and/or training requirements
established for the position. The hiring
organization is responsible for assessing
the qualifications and/or training needs
of its housing representative(s) to ensure
adequate operation of the Housing
Improvement Program.

77. Comment: Section 256.13(c) of the
rule requires that the representative
approve dwellings estimated to require
$35,000 or more in repairs for
replacement. The rule should be revised
to provide some flexibility for cases
where the cost estimate only exceeds
the $35,000 limit by a small percentage.

Response: Section 256.17(c) (which
replaces § 256.13(c)) of the rule has not
been revised because the intent is to
ensure that services provided under the
program are not curtailed due to costs
and will result in a dwelling that is
completely repaired or replaced and to
the extent possible, a home which will

meet the long term needs of the
recipient.

78. Comment: Section 256.13(c) of the
rule should be revised to emphasize that
program services are to provide
standard housing, which is not limited
to replacement housing and includes
referral to other housing resources.
Beginning with the second sentence,
revise the rule to read: “If the estimated
cost to repair your dwelling is $35,000
or more, the representative must
approve your dwelling for replacement
or may refer you to another housing
source. The other source does not have
to be for a replacement home, it may be
for government subsidized rental units.”

Response: Section 256.17(c) (which
replaces § 256.13(c)) has been revised
beginning with the second sentence to
read: ““If the estimated cost to replace
your dwelling is $35,000 or more, the
representative must approve your
dwelling for replacement or refer you to
another source for housing. The other
source does not have to be for a
replacement home; it may be for
government subsidized rental units or
other sources for standard housing.

79. Comment: Section 256.13(d)(1) of
the rule requires compliance with the
occupancy and square footage criteria in
Table A of the rule. The servicing
housing office and tribe should be
allowed to determine the square footage
of each dwelling based on available
funds and not be limited to the criteria
in Table A.

Response: Section 256.17(d)(1)
(formerly §256.13(d)(1)) has not been
revised because the criteria identified in
Table A, now in §256.11 of the rule,
provides the parameters for the modest
dwelling which may be provided to the
recipient of the Housing Improvement
Program grant and is considered
adequate for the rule.

Section 256.14 How Will | Be Advised
of What Work is To Be Done?

Section 256.18 replaces § 256.14. No
comments were received.

Section 256.15 Who Performs the
Improvements, Repairs, or Replacement
of My Dwelling?

80. Comment: Section 256.15 should
include provision for tribal construction
companies and tribal *‘force account”
construction. What if an eligible
applicant is an unemployed carpenter or
other skilled craftsman?

Response: Section 256.19 (which
replaces § 256.15) has been revised to
include provision for tribal repair and
construction trades persons, tribal home
building contractors and tribal
construction companies. The rule does
not preclude use of a “force account.”
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Section 256.20 of the rule is revised
accordingly.

Section 256.16 How Are These Repairs
or Construction Trades Persons, Home
Building Contractors or Construction
Companies Selected and Paid?

81. Comment: Section 256.16 of the
rule should provide for bidder
advertisement and selection by a Bureau
approved tribal procurement policy.

Response: Section 256.20 (which
replaces § 256.16) has been revised to
include provision for Federal
procurement and other Bureau
approved tribal procurement policy.

82. Comment: Section 256.16 of the
rule should be revised to clarify that the
appropriate contracting office selects the
winning bidder, after technical review
by and written recommendation from
the servicing housing office, and after
determination that the bidder is
qualified and capable of completing the
project.

Response: Section 256.20 (which
replaces § 256.16) has been revised to
provide clarification that the
appropriate contracting office selects the
winning bidder.

83. Comment: Section 256.16(d)(2) of
the rule provides that final payment will
be made to the contractor after the final
inspection and after all provisions of the
contract have been met, including
punch-up items. This phrase “punch-up
items” should be replaced with “punch
list.”

Response: Section 256.20(d)(2) (which
replaces § 256.16(d)(2)) has been revised
as requested.

Section 256.17 Will | Have To Vacate
My Dwelling While Repair Work or
Replacement of My Dwelling Is Being
Done?

84. Comment: In 8§ 256.17 of the rule,
there should be some provision to assist
families with relocation, assuming that
we will serve the neediest of the
neediest.

Response: Section 256.21 (which
replaces § 256.17) has not been revised
because the funding appropriated for
the program is provided for the needed
repairs and replacement of housing and
does not provide for this type of
assistance. Regretfully, these temporary
relocation costs must be defined as the
participant’s responsibility. We suggest
that other sources for this assistance be
pursued.

Section 256.18 How Can | Be Sure
That the Work That Is Being Done on
My Dwelling Meets Minimum
Construction Standards?

85. Comment: The phrase “applicable
minimum construction standards” in

§256.18(a) of the rule should be revised
to read: “‘applicable building codes”, to
provide one definitive phase used
throughout the rule.

Response: Section 256.22(a) (which
replaces § 256.18(a)) has not been
revised because the terms are not
inclusive.

86. Comment: Section 256.18(b) of the
rule delineating inspections at specific
stages of construction should be omitted
and reference should be made to the
“applicable building code regulations™
for new construction.

Response: Section 256.22 (which
replaces § 256.18(b)) of the rule has not
been revised because it provides a
necessary and flexible framework for the
servicing housing office to schedule one
or more inspections based on the scope
of the project, as well as providing
direction for three specific instances
when an inspection is mandatory.

87. Comment: Section 256.18(b) of the
rule should be revised to include the
usual inspections required as per
building codes, such as: (1) Foundation;
(2) Concrete slab or under-floor; (3)
Plumbing, mechanical and electrical; (4)
Frame and masonry; (5) Insulation and
vapor barrier; (6) Lath and/or wallboard;
(7) Other: The servicing housing office
may require any other inspection to
ascertain compliance with the building
code; and, (8) Final.

Response: Section 256.22 (which
replaces §256.18(b)) has not been
revised because it provides a necessary
and flexible framework for the servicing
housing office to schedule one or more
inspections based on the scope of the
project, as well as providing direction
for three specific instances when an
inspection is mandatory.

88. Comment: Section 256.18(b) of the
rule should be revised to read:
“Inspections under categories A, B, and
C will be made as needed to ensure that
applicable minimum construction
standards and building codes are
applied.”

Response: We have not revised
§256.22(b) (formerly § 256.18(b))
because the purpose for review of the
construction in § 256.22(a) (formerly
§256.18(a)) is considered adequate for
the rule.

Section 256.19 How Will | Be Advised
That the Repair Work or Replacement of
My Dwelling Has Been Completed?

89. Comment: Section 256.19 of the
rule requires the servicing housing
office to notify the Housing
Improvement Program recipient, in
writing, that work on the project has
been completed. To cut down on
paperwork, a phone call would suffice.

Response: Section 256.23 (which
replaces § 256.19) has not been revised
because written communication is
recognized as an appropriate means of
official notification. A copy of the notice
signed by the recipient also provides the
servicing housing office with
acknowledgment of receipt of the
notice. The requirement to provide a
written notification does not preclude
additional communication with the
recipient regarding the status of the
work project.

Section 256.20 How Many Times Can
I Receive Improvements, Repairs, or
Replacement Services Under the
Housing Improvement Program?

90. Comment: Section 256.20(b) of the
rule should be revised to change
October 1, 1986 to October 1, 1990.

Response: Section 256.24(b) (which
replaces § 256.20(b)) has not been
revised because the specified date
corresponds with the congressionally
mandated redirection of the program.

Section 256.21 Will | Need Flood
Insurance?

91. Comment: Based on the fact that
we are serving the “neediest of the
needy”’, we question whether any of our
participants would be able to afford
flood insurance, as specified in §256.21
of the rule. It is very difficult and
expensive to obtain home insurance on
our reservation due to land issues.

Response: Section 256.25 (which
replaces § 256.21) has not been revised
because Pub. L. 93-234, as amended, 87
Stat. 975, prohibits the expenditure of
Federal funds for any purpose in an area
identified as having special flood
hazards, unless there is adequate flood
insurance.

92. Comment: In §256.21 of the rule,
who may waive the requirement for
flood insurance if the grantee cannot
afford it? Also, the rule does not explain
that a house should be raised above the
flood plain when circumstances permit.

Response: The Pub. L. 93-234, as
amended, prohibition cannot be waived.
The servicing housing office is
responsible for knowledge of applicable
building standards.

93. Comment: Section 256.21, How
long should the homeowner keep flood
insurance in effect?

Response: Section 256.25 (which
replaces § 256.21) does not specify the
length of time that the flood insurance
should be kept in effect because it is
outside the authority of the rule.
However, the servicing housing office
should be familiar with and able to
advise applicants of the specific
requirements under the Flood
Protection Act of 1973.
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Section 256.22 Is my Federal
Government-Assisted Dwelling Eligible
for Services Under the Housing
Improvement Program?

94. Comment: We oppose § 256.22 of
the rule excluding repairs being made to
homes that were purchased with
“Government subsidized funds”. Most
housing on Indian reservations is
purchased through federally subsidized
programs sponsored by the Departments
of Agriculture, Housing and Urban
Development, and Veterans Affairs.
Over time these homes may become
substandard and neither the home nor
the owner may be eligible for other
housing assistance programs.

Response: Section 256.26 (which
replaces § 256.22) has been revised to
exclude only those homes purchased
through Federal government-sponsored
home programs for which other housing
assistance is available.

95. Comment: Section 256.22 of the
rule appears to make Housing and
Urban Development owned housing
ineligible for the Housing Improvement
Program. The rule should be revised to
include such homes in the program or
to provide exceptions for the older,
substandard Housing and Urban
Development housing that is not eligible
for any other housing assistance
programs, or when the home has been
paid-off, is under new ownership and
the new owner otherwise qualifies for
the Housing Improvement Program.

Response: Section 256.26 (which
replaces 8§ 256.22), as revised, excludes
homes purchased through Federal
government sponsored home programs
for which other housing assistance is
available. Housing and Urban
Development owned housing is eligible
for housing assistance through tribally
designed housing programs under Pub.
L. 104-330, Native American Housing
Assistance and Self-Determination Act
of 1996.

Section 256.23 Are Mobile Homes
Eligible for Services Under the Housing
Improvement Program?

96. Comment: Section 256.23 of the
rule excludes services to applicants
with a mobile home, but these are the
dwellings that often have the health and
safety deficiencies and eventually
require replacement.

Response: Section 256.27 (which
replaces § 256.23) is not intended to
exclude applicants living in a mobile
home from participation in the program,
but is intended to eliminate repairs and
renovations to mobile units. Typically,
these repairs and renovations do not
meet the definition of cost effective, as
defined in §256.2 of the rule. The rule

has been revised to focus the question
on the services available to the eligible
applicant and has been revised to read:

*“§256.27 Can | receive Housing
Improvement Program services if | am
living in a mobile home? Yes. If you
meet the eligibility criteria in § 256.6 of
the rule and there is sufficient funding
available, you can receive any of the
Housing Improvement Program services
as identified in §256.7, except that if
you require Category B services and
your mobile home has exterior walls of
less than three inches, you must be
provided Category C services.”

97. Comment: Section 256.23 of the
rule specifies that mobile, or modular
homes are no longer eligible for
assistance under the revised regulations.
Manufactured housing, including
mobile homes, which are required to
meet Department of Housing and Urban
Development building code standards in
24 CFR part 3280, should be included
in the services provided under the
Housing Improvement Program. The
rule should be revised to provide for
manufactured housing, including
modular homes, with the axles and
tongue removed and installed on a
concrete foundation.

Response: Many comments were
received concerning 8§ 256.23 of the rule.
The majority of these comments
opposed the exclusion of mobile homes
from the Housing Improvement
Program. The rule, now in 8 256.27, as
revised, addresses the eligibility of
applicants living in a mobile home and
clarifies which services cannot be
provided to sub-standard mobile homes.
Section 256.2 of the rule, as revised to
include the definition for standard
housing, satisfies the comments for
provision for manufactured housing,
including modular housing, when that
housing meets the definition of standard
housing. Practically, this includes, but
is not limited to: the manufactured
housing meeting Department of Housing
and Urban Development building code
standards in 24 CFR part 3280; that the
axles and tongue are removed; and, that
the unit is installed on a concrete
foundation.

Section 256.24 Can Housing
Improvement Program Resources Be
Supplemented With Other Available
Resources?

98. Comment: Section 256.24 of the
rule should be revised to read: ““Yes.
Housing Improvement Program
resources may be supplemented through
other available resources to increase the
number of Housing Improvement
Program recipients.”

Response: Section 256.28 (which
replaces § 256.24) has been revised as
requested.

99. Comment: Sections 256.24(a) and
256.24(b) of the rule should be deleted
to enable the servicing housing office to
determine if supplemental funds can be
used to exceed the Housing
Improvement Program limits in order to
meet the needs of the recipient.

Response: Sections 256.24(a) and
§256.24(b) of the rule have been
omitted as requested. However,
§256.28, as revised in response to the
previous comment, restricts any
increase in resources for the purpose of
increasing the number of Housing
Improvement Program recipients. This
restriction is to ensure that the
improvements, repairs, renovations,
replacements and housing provided
under the program can not be construed
to be extravagant or unnecessary, while
offering these services to as many
eligible recipients as possible. If
additional resources are available to
exceed program limits, the tribe may
wish to establish an entirely separate
tribal housing program, that does not
use Housing Improvement Program
funding, and therefore does not need to
adhere to the rules of the Housing
Improvement Program.

I11. Findings and Certifications

The major purpose of the revision has
been to provide simplified
administrative guidelines and to make
the program more flexible and
responsive to the needs of tribes and the
intended recipients of the program.

The Department of the Interior has
certified to the Office of Management
and Budget (OMB) that this rule meets
the applicable standards provided in
sections 3(a) and 3(b)(2) of Executive
Order 12988.

This rule is not a significant
regulatory action under Executive Order
12866, and therefore will not be review
by the Office of Management and
Budget.

In accordance with Executive Order
12630, the Department of the Interior
has determined that this rule does not
have significant takings implications.

This rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

The Department of the Interior has
determined that this rule does not have
significant federalism effects.

The Office of Management and Budget
has approved the information collection
requirements in part 256 under 44
U.S.C. 3507 et seq. and assigned control
number 1076-0084. The information is
collected to determine applicant
eligibility for services and eligibility to
participate in the program based on the
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criteria referenced in §256.10 and in
Table B. The public reporting burden for
this form is estimated to average 30
minutes per response, including the
time for reviewing the instructions,
gathering and maintaining data, and
completing and reviewing the form.
Comments concerning the accuracy of
the burden estimate and suggestions for
reducing the burden should be directed
to the Bureau of Indian Affairs,
Information Collection Clearance
Officer, MS 4140-MIB, 1849 C Street,
N.W., Washington, DC 20420, and to the
Office of Management and Budget,
Office of Information and Regulatory
Affairs, Washington, DC 20503.
Response is required to obtain a benefit
under 25 CFR part 256. The information
is confidential and protected under The
Privacy Act of 1974, 5 U.S.C. 5223, as
amended, and for use only in
conjunction with official U.S.
government business relating to the
Housing Improvement Program.
Applicants are informed of the necessity
to provide the confidential information
and must sign a written Privacy Act
statement, which authorizes the use of
the information. A Federal agency may
not conduct or sponsor and a person is
not required to respond to a collection
of information unless it displays a
currently valid OMB control number.

The Department of the Interior has
determined that this rulemaking does
not constitute a major Federal action
significantly affecting the quality of the
human environment and that no
detailed statement is required pursuant
to the National Environmental Policy
Act of 1969.

The primary author of this document
is Ms. June Henkel, Office of Tribal
Services, Bureau of Indian Affairs,
Department of the Interior, Washington,
DC.

List of Subjects in 25 CFR Part 256

Indians; Indian—housing.

For the reasons set forth in the
preamble, part 256 of Title 25, Chapter
I of the Code of Federal Regulations is
revised as set forth below.

PART 256—HOUSING IMPROVEMENT
PROGRAM

Sec.

256.1
256.2
256.3

Purpose.

Definitions.

Policy.

256.4 Information collection.

256.5 What is the Housing Improvement
Program?

256.6 Am | eligible for the Housing
Improvement Program?

256.7 What housing services are available
under the Housing Improvement
Program?

256.8 When do | qualify for Category A
assistance?

256.9 When do | qualify for Category B
assistance?

256.10 When do I qualify for Category C
assistance?

256.11 What are the occupancy and square
footage standards for housing provided
with Category C assistance?

256.12 Who administers the Housing
Improvement Program?

256.13 How do | apply for the Housing
Improvement Program?

256.14 What are the steps that must be
taken to process my application for the
Housing Improvement Program?

256.15 How long will | have to wait for the
improvement, repair, or replacement of
my dwelling to be done?

256.16 Who is responsible for identifying
what work will be done on my dwelling?

256.17 What will the servicing housing
office do to identify what work is to be
done on my dwelling?

256.18 How will I be advised of what work
is to be done?

256.19 Who performs the improvements,
repairs, or replacement of my dwelling?

256.20 How are these repairs or
construction trades persons and home
building contractors selected and paid?

256.21 Will | have to vacate my dwelling
while repair work or replacement of my
dwelling is being done?

256.22 How can | be sure that the work that
is being done on my dwelling meets
minimum construction standards?

256.23 How will | be advised that the repair
work or replacement of my dwelling has
been completed?

256.24 How many times can | receive
improvements, repairs, or replacement
services under the Housing Improvement
Program?

256.25 Will | need flood insurance?

256.26 Is my Federal government assisted
dwelling eligible for services under the
Housing Improvement Program?

256.27 Can | receive Housing Improvement
Program services if  am living in a
mobile home?

256.28 Can Housing Improvement Program
resources be supplemented with other
available resources?

256.29 What can | do if | disagree with
actions taken under the Housing
Improvement Program?

Authority: 25 U.S.C. 13

§256.1 Purpose.

The purpose of the part is to define
the terms and conditions under which
assistance is given to Indians under the
Housing Improvement Program (HIP).

§256.2 Definitions.

As used in this part 256:

Agency means the current
organizational unit of the Bureau that
provides direct services to the governing
body or bodies and members of one or
more specified Indian tribes.

Appeal means a written request for
review of an action or the inaction of an

official of the Bureau of Indian Affairs
that is claimed to adversely affect the
interested party making the request, as
provided in part 2 of this chapter.

Applicant means an individual or
persons on whose behalf an application
for services has been made under this
part.

Area Director means the officer in
charge of a Bureau of Indian Affairs area
office, or his/her authorized delegate.

Bureau means the Bureau of Indian
Affairs.

Child means a person under the age
of 18 or such other age of majority as is
established for purposes of parental
support by tribal or state law (if any)
applicable to the person at his or her
residence, except that no other person
who has been emancipated by marriage
can be deemed a child.

Cost effective means the cost of the
project is within the cost limits for the
category of assistance and adds
sufficient years of service to the
dwelling to satisfy the recipient’s
housing needs well into the future.

Disabled means legally blind; legally
deaf; lack of or inability to use one or
more limbs; chair or bed bound;
inability to walk without crutches or
walker; mental disability in an adult of
a severity that requires a companion to
aid in basic needs, such as dressing,
preparing food, etc.; or severe heart and/
or respiratory problems preventing even
minor exertion.

Family means one or more persons
maintaining a household.

Household means persons living with
the head of household who may be
related or unrelated to the head of
household and who function as
members of a family.

Independent trades person means any
person possessing the ability to perform
work in a particular vocation.

Indian means any person who is a
member of any of those tribes listed in
the Federal Register pursuant to 25 CFR
part 83, as recognized by and receiving
services from the Bureau of Indian
Affairs.

Indian tribe means an Indian or
Alaska Native tribe, band, nation,
pueblo, village or community that the
Secretary of the Interior acknowledges
to exist as an Indian tribe pursuant to
Pub. L. 103-454, 108 Stat. 4791.

Permanent members of household
means adults living in the household
that intend to live there continuously
from now on and any children defined
as a child in this part.

Secretary means the Secretary of the
Interior.

Service area means the reservations
(former reservations in Oklahoma),
allotments, restricted lands, and Indian-
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owned lands (including lands owned by
corporations established pursuant to the
Alaska Native Claims Settlement Act)
within a geographical area designated
by the tribe and approved by the Area
Director to which equitable services can
be delivered.

Service housing office means the
Tribal Housing Office or Bureau
Housing Assistance Office
administering the Housing Improvement
Program in the service area in which the
applicant resides.

Standard housing means a dwelling
in a condition which is decent, safe and
sanitary so that it meets the following
minimum standards:

(1) General construction conforms to
applicable tribal, county, state or
national codes and to appropriate
building standards for the region;

(2) The heating system has the
capacity to maintain a minimum
temperature of 68 degrees in the
dwelling during the coldest weather in
the area. It must be safe to operate and
maintain and deliver a uniform
distribution of heat;

(3) The plumbing system includes a
properly installed system of piping and
fixtures;

(4) The electrical system includes
wiring and equipment properly
installed to safely supply electrical
energy for lighting and for the operation
of appliances;

(5) Occupants per dwelling do not
exceed these limits:

(i) Two-bedroom dwelling: Up to four
persons;

(i) Three-bedroom dwelling: Up to
seven persons;

(iii) Four-bedroom dwelling:
Adequate for all but the very largest
families;

(6) Bedroom size: The first bedroom
must have at least 120 square feet of
floor space, additional bedrooms must
have a minimum of 100 square feet of
floor space each.

(7) Two exceptions to standard
housing will be permitted:

(i) Where one or more of the utilities
are not available and there is no
prospect of the utilities becoming
available; and

(i) In areas of severe climate, house
size may be reduced to meet applicable
building standards of that region.

(8) The house site must be chosen so
that access to utilities is most
economical, the ingress and egress are
adequate, and aesthetics and proximity
to school bus routes are considered.

Substandard housing means
condition(s) exist that do not meet the
definition of standard housing in this
part of the rule.

Superintendent means the Bureau
official in charge of an agency office.

§256.3 Policy.

(a) The Bureau of Indian Affairs
housing policy is that every American
family should have the opportunity for
a decent home and suitable living
environment. The Housing
Improvement Program will serve the
neediest of the needy Indian families
who have no other resource for standard
housing.

(b) Every Indian who meets the basic
eligibility criteria defined in §256.6 is
entitled to participate in the program.
Participation is based on priority of
need, regardless of tribal affiliation.

(c) Tribal participation in and direct
administration of the Housing
Improvement Program is encouraged to
the maximum extent possible. Tribal
involvement is necessary to ensure that
the services provided under the program
are responsive to the needs of the tribes
and the program participants.

(d) Partnerships with complementary
improvement programs are encouraged
to increase basic benefits derived from
the Housing Improvement Program
fund. An example is the agreement with
Indian Health Services to provide water
and sanitation facilities for Housing
Improvement Program houses.

§256.4 Information Collection.

The information collection
requirements contained in §256.9 have
been approved by the Office of
Management and Budget under 44
U.S.C. 3507 et seq. and assigned
clearance number 1076-0084. The
information is collected to determine
applicant eligibility for services and
eligibility to participate in the program
based on the criteria referenced in
8§256.9 and 256.10. Response is
required to obtain a benefit. The public
reporting burden for this form is

estimated to average thirty minutes per
response, including the time for
reviewing the instructions, gathering
and maintaining data, and completing
and reviewing the form.

§256.5 What is the Housing Improvement
Program?

The Housing Improvement Program
provides a grant to fund services to
repair, renovate, replace or provide
housing for the neediest of the needy
Indian families having substandard
housing or who are without housing and
have no other recourse for assistance.

§256.6 Am |eligible for the Housing
Improvement Program?

You are eligible for the Housing
Improvement Program if:

(a) You are a member of a Federally
recognized American Indian tribe or
Alaska Native village;

(b) You live in an approved tribal
service area;

(c) Your annual income does not
exceed 125 percent of the Department of
Health and Human Services poverty
income guidelines. These guidelines are
available from your servicing housing
office;

(d) Your present housing is
substandard as defined in § 256.2; and

(e) You meet the ownership
requirements for the assistance needed,
as defined in §256.7(b);

(f) You have no other resource for
housing assistance;

(9) You have not received assistance
after October 1, 1986, for repairs and
renovation, replacement or housing, or
down payment assistance; and

(h) You did not acquire your present
housing through participation in a
Federal government-sponsored housing
program that includes provision for the
assistance referred to in paragraph (g) of
this section.

§256.7 What housing services are
available under the Housing Improvement
Program?

There are three categories of
assistance available under the Housing
Improvement Program, as outlined in
the following table

Type of assistance What it provides VYrr]]f%rr?ngigﬂd
Category A—Interim improvements ..........ccccocveeveeiiieeniinieennens Up to $2,500 in housing repairs to the house in which you live | §256.8.
Category B—Repairs and renovation ...........cccocccceeveeeenneeeenieeenns Up to $35,000 in repairs and improvement to your house ........ §256.9.
Category C—Replacement housing ........ccccceeviieeniiieeniiie e A modest dwelling that meets the criteria in §256.11 ............... §256.10-11.
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§256.8 When do | qualify for Category A
assistance?

You qualify for interim improvement
assistance under Category A if it is not
cost effective to renovate the dwelling in
which you live and if either of the
following is true:

(a) Other resources to meet your
housing needs exist but are not
immediately available; or

(b) You qualify for replacement
housing under Category C, but there are
no Housing Improvement Program
funds available to replace your house.

§256.9 When do | qualify for Category B
assistance?

You qualify for repairs and renovation
assistance under Category B if you meet
the requirements of this section.

(a) Your servicing housing office must
determine that it is cost effective to
repair and renovate the house.

b) You must either:

1) Own the house; or

2) Lease the house with:

i) An undivided leasehold (i.e., you
are the only lessee); and

(ii) A leasehold that will last at least
25 years from the date that you receive
the assistance.

(c) The servicing housing office must
determine that the repairs and

improvements will make the house meet
applicable building code standards.

(d) You must sign a written agreement
stating that, if you sell the house within
5 years of the completion of repairs:

(1) The assistance grant under this
part will be voided; and

(2) At the time of settlement, you will
repay BIA the full cost of all repairs
made under this part.

§256.10 When do | qualify for Category C
assistance?

(a) You qualify for replacement
housing assistance under Category C if
you meet one of the four sets of
requirements in the following table.

You qualify for Category C assistance if * * *

And***

And***

You own the house in which you are living

You lease the house in which you are living ....

You do not own a house

You do not own a house

The house cannot be brought up to applicable
code standards for $35,000 or less.

Your leasehold is undivided and for not less
than 25 years at the time that you receive
assistance.

You own land that is suitable for housing ........

You have a leasehold on land that is suitable
for housing and the leasehold is undivided
and for not less than 25 years at the time
that you receive assistance.

The house cannot be brought up to applicable
building code standards for $35,000 or less.

The land has adequate ingress and egress
rights.

The land has adequate ingress and egress
rights.

(b) If you qualify for assistance under
paragraph (a) of this section, you must
sign a written agreement stating that, if
you sell the house within 10 years of
assuming ownership:

(1) The grant under this part will be
voided; and

(2) At the time of settlement, you will
repay BIA the full cost of the house.

(c) If you sell the house more than 10
years after you assume ownership, the

following conditions apply:
(1) You may retain 10 percent of the

original cost of the house per year,
beginning with the eleventh year.
2) If you sell the house after the first

20 years, you will not have to repay
BIA.

§256.11 What are the occupancy and
square footage standards for housing
provided with Category C assistance?

Housing provided with Category C
assistance will meet the standards in the
following table.

Total house
Number of Number of square foot-
occupants bedrooms age (maxi-
mum)
1-3 *2 900
4-6 *3 1050
7+ *4 **1350

*Determined by the servicing housing office,
based on composition of the family. )

**Adequate for all but the very largest fami-
lies.

§256.12 Who administers the Housing
Improvement Program?

The Housing Improvement Program is
administered by a servicing housing
office operated by:

(a) A Tribe, under a Pub. L. 93-638
contract or a self-governance annual
funding agreement; or

(b) The Bureau of Indian Affairs.

§256.13 How do | apply for the Housing
Improvement Program?

(a) First, you must obtain an
application, BIA Form 6407, and a
Privacy Act Statement from your nearest
servicing housing office.

(b) Second, you must complete and
sign BIA Form 6407 and the Privacy Act
Statement.

(c) Third, you must submit your
completed application and signed
Privacy Act Statement to your servicing
housing office. Submission to the
nearest BIA housing office does not
preclude tribal approval of the
application.

(d) Fourth, you must furnish
documentation proving tribal
membership. Examples of acceptable
documentation include a copy of your
Certificate of Degree of Indian Blood
(CDIB) or a copy of your tribal
membership card.

(e) Fifth, you must provide proof of
income from all permanent members of
your household.

(1) You must submit signed copies of
current 1040 tax returns from all
permanent members of the household,
including W-2’s and all other
attachments.

(2) You must provide proof of all
other income from all permanent
members of the household. This
includes unearned income such as
social security, general assistance,
retirement, and unemployment benefits.

(3) If you or other household members
did not file a tax return, you must
submit a signed notarized statement
explaining why you did not.

(f) Sixth, you must furnish a copy of
your annual trust income statement
from your Individual Indian Money
(11M) account, for royalty, lease, and
other monies, from your home agency.
If you do not have an account, you must
furnish a statement from your home
agency to that effect.

(9) Seventh, you must provide proof
of ownership of the residence and/or
land:

(1) For fee patent property, you must
provide a copy of a fully executed
Warranty Deed, which is available at
your local county court house;

(2) For trust property, you must
provide certification from your home
agency;

(3) For tribally owned land, you must
provide a copy of a properly executed
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tribal assignment, certified by the
agency; or

(4) For multi-owner property, you
must provide a copy of a properly
executed lease.

§256.14 What are the steps that must be
taken to process my application for the
Housing Improvement Program?

(a) The servicing housing office must
review your application for
completeness. If your application is
incomplete, the office will notify you, in

writing, what is needed to complete
your application and the date it must be
submitted. If you do not complete your
application by the deadline date, you
will not be eligible for assistance in that
program year.

(b) The servicing housing office will
use your completed application to
determine if you are eligible for the
Housing Improvement Program.

(2) If you are found ineligible for the
Housing Improvement Program or

otherwise do not qualify for the
program, the servicing housing office
will advise you in writing within 45
days of receipt of your completed
application.

(2) If you are found eligible for the
Housing Improvement Program, the
servicing housing office will assess your
application for need, according to the
factors and numeric values shown in the
following table.

Factor Ranking factor and definition Ranking description Point descriptors
1 Annual Household income Income/125% FPIG—(% of Points—(Maximum=40)
125% of FPIG)
¢ Must include income of all persons counted in Factors 2, 3, 4. 0-25 i 40.
* Income includes earned income, royalties, and one-time income. 26-50 30.
51-75 20.
76-100 10.
101-125 0.
2 Aged Persons Years of Age Points
« For the benefit of persons age 55 or older, and Less than 55 ......cccceveveene 0.
* Must be living in the dwelling. 55 and older ..........ccceeeneee. 1 point per year of age
over 54.
3 Disabled Individual % of Disability—(A%+B%/ Points—(Maximum=20)
2).
* Any one (1) disabled person living in the dwelling. 1009 .oooiieieeiiee e 20.
(The percentage of disability must be based on the average (mean) of | OF .....ccccvevviieeviieecvciee e, 10.
the percentage of disabilities identified from two sources (A+B) of | less than 100%.
statements of conditions which may include a physician’s certification,
Social Security or Veterans Affairs determination, or similar deter-
mination)..
4 Dependent Children Dependent Child—(Number Points—(Maximum=5)
of Children)
* Must be under the age of 18 or such other age established for pur- 0.
poses of parental support by tribal or state law (if any). 1.
* Must live in the dwelling and not be married ...........ccccooeiiiiiiiiiiiieens 2.
3.
4,
5.

*FPIG means Federal Poverty Income Guidelines.

(c) The servicing housing office will
develop a list of the applications
considered and/or received for the
Housing Improvement Program for the
current program year. The list will
include, at a minimum, sufficient
information to determine:

(1) The current program year;

(2) The number of applications
considered and/or received;

(3) The eligible applicants, ranked in
order of need, from highest to lowest,
based on the total numeric value
assigned according to the factors shown
in Table B. (In the case of a tie, the
family with the lower income will be
listed first);

(4) The estimated allowable costs of
the improvements, repairs or
replacement projects for the eligible
applicants and the “Priority List,”
identifying which applicants will be
served based on the amount of available
funding, starting with the most needy
applicant and continuing until the

amount of available funding is depleted;
and

(5) The applicants not ranked, with an
explanation (such as reason for
ineligibility or reason for incomplete
application).

(d) Your servicing housing office will
inform you in writing within 45 days of
completion of the listing whether
funding is available to provide Housing
Improvement Program services to you in
that program year.

(2) If funding is available, you will be
provided appropriate information
concerning the availability of Housing
Improvement Program services.

(2) If funding is not available, you will
be advised, in writing, and provided
appropriate information concerning
submission for the next available
program year. At the option of your
servicing housing office and when
extenuating circumstances exist, your
application can be carried forward, for
one year, into the next program year.
You will be advised that you must

provide written confirmation that the
information in your application is still
accurate and that you must provide
current income documentation for that
application to be considered in the next
program year.

(e) Your servicing housing office will
prepare an annual report identifying
construction work undertaken during
the fiscal year and related construction
expenditures. The annual report is due
to the servicing area office on the
fifteenth day after the end of the fiscal
year. The report, at a minimum, will
contain:

(1) Number of Eligible Applicants;

(2) Number of Applicants Provided
Service;

(3) Names of Applicants Provided
Service;

(4) For Each Applicant Provided
Service:

(i) Date of Construction Start;

(ii) Date of Construction Completion,
if applicable;

(iii) Cost;
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(iv) HIP Category.

§256.15 How long will | have to wait for
the improvement, repair, or replacement of
my dwelling to be done?

The length of time that it takes to
accomplish the work to be done on your
dwelling is dependent on:

(a) Whether funds are available;

(b) The type of work to be done;

(c) The climate and seasonal
conditions where your dwelling is
located;

(d) The availability of a contractor;

(e) Your position on the priority list;
and

(f) Other unforeseen factors.

§256.16 Who is responsible for identifying
what work will be done on my dwelling?

The servicing housing office is
responsible for identifying what work is
to be done on your dwelling or whether
your dwelling will be replaced. This
includes responsibility to communicate
and coordinate, through provision of the
current Priority List, with the Indian
Health Service, when it is the
organization responsible for verifying
the availability/feasibility of water and
wastewater facilities.

§256.17 What will the servicing housing
office do to identify what work is to be done
on my dwelling?

(a) First, a trained and qualified
representative of your servicing housing
office must visit your dwelling to
identify what improvements or repairs
are to be done under the Housing
Improvement Program. The
representative must ensure that flood,
National Environmental Protection Act
(NEPA) and earthquake requirements
are met.

(b) Second, based on the list of
improvements or repairs to be done, the
representative must estimate the total
cost of improvements or repairs to your
dwelling. Cost estimates must be based
on locally available services and
product costs, or other regional-based,
industry-recognized cost data, such as
that provided by the MEANS or
MARSHALL SWIFT. If the dwelling is
located in Alaska, documented,
reasonable, substantiated freight costs,
in accordance with Federal Property
Management Regulations (FPMR 101—
40), not to exceed 100 percent of the
cost of materials, can be added to the
cost of the project.

(c) Third, the representative must
determine which Housing Improvement
Program category the improvements to
your dwelling meet, based on the
estimated cost of improvements or
repairs. If the estimated cost to repair
your dwelling is more than $35,000, the
representative must approve your

dwelling for replacement or refer you to
another source for housing. The other
source does not have to be for a
replacement home; it may be for
government-subsidized rental units or
other sources for standard housing.

(d) Fourth, the representative must
develop a detailed, written report, also
called “‘bid specifications’ that
identifies what and how the
improvement, repair, or construction
work is to be accomplished at the
dwelling.

(1) When the work includes new
construction, the “bid specifications”
will be supplemented with a set of
construction plans. The plans must not
exceed the occupancy and square
footage criteria identified in § 256.7. The
plans must be sufficiently detailed to
provide complete instructions to the
builder for the purpose of construction.

(2) ““Bid Specifications’ are also used
to inform potential bidders of what
work is to be done.

§256.18 How will | be advised of what
work is to be done?

You will receive written notice from
the servicing housing office of what
work is being scheduled under the
Housing Improvement Program. You
will be requested to concur with the
scheduled work by signing a copy of the
notice and returning it to the servicing
housing office. No work will be started
until the signed copy is returned to the
servicing housing office.

§256.19 Who performs the improvements,
repairs, or replacement of my dwelling?

Independent or tribal repair or
construction trades persons, home
building contractors, or construction
companies will perform the
improvements, repairs, or replacement
of your dwelling.

§256.20 How are these repairs or
construction trades persons, home building
contractors, or construction companies
selected and paid?

The servicing housing office must
follow Federal procurement or other
Bureau-approved tribal procurement
policy. Generally, your servicing
housing office develops a “bid
specification” or statement of work,
which identifies the work to be
performed. The appropriate contracting
office uses the “bid specification” to
provide information and invite bids on
the project to interested parties. The
contracting office selects the winning
bidder after technical review of the bids
by and written recommendation from
the servicing housing office, and after
determination that the bidder is
qualified and capable of completing the
project as advertised.

(a) Payments to the winning bidder
are negotiated in the contract and based
on specified delivery of services.

(1) Partial payments will not exceed
80 percent of the value of the completed
work.

(2) Final payment will be made after
final inspection and after all provisions
of the contract have been met, including
punch list items.

§256.21 Will | have to vacate my dwelling
while repair work or replacement of my
dwelling is being done?

(a) You will be notified by the
servicing housing office that you must
vacate your dwelling only if:

(1) It is scheduled for major repairs
requiring that all occupants vacate the
dwelling for safety reasons; or

(2) It is scheduled for replacement
which requires the demolition of your
current dwelling.

(b) If you are required to vacate the
premises for the duration of the
construction, you are responsible for:

(1) Locating other lodging;

(2) Paying all costs associated with
vacating and living away from the
dwelling; and

(3) Removing all your belongings and
furnishings before the scheduled
beginning work date.

§256.22 How can | be sure that the work
that is being done on my dwelling meets
minimum construction standards?

(a) At various stages of construction,
a trained and qualified servicing
housing office representative or building
inspector will review the construction
to ensure that it meets applicable
minimum construction standards and
building codes. Upon completion of
each stage, further construction is
prohibited until the inspection occurs
and approval is granted.

(b) Inspections are, at a minimum,
made at the following stages of
construction:

(1) Footings;

(2) Closed in, rough wiring and rough
plumbing; and

(3) At final completion.

§256.23 How will | be advised that the
repair work or replacement of my dwelling
has been completed?

The servicing housing office will
advise you, in writing, that the work has
been completed in compliance with the
project contract. Also, you will have a
final walk-through of the dwelling with
your servicing housing office
representative. You will be requested to
verify that you received the notice of
completion of the work by signing a
copy of the notice and returning it to the
servicing housing office representative.
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§256.24 How many times can | receive
improvements, repairs, or replacement
services under the Housing Improvement
Program?

(a) Under Interim Improvements,
Category A, you can receive services
under the Housing Improvement
Program more than one time, for
improvements to the dwelling in which
you are living to improve the safety or
sanitation of the dwelling:

(1) For not more than a total cost of
$2,500;

(2) For not more than one dwelling.

(b) Under Repairs and Renovation,
Category B, after October 1, 1986, you
may receive services one time, for
repairs to the dwelling that you own
and occupy that requires not more than
$35,000 to make the dwelling meet
applicable building code standards.

(c) Under Replacement Housing,
Category C, after October 1, 1986, you
may receive services one time, for a
modest replacement home.

§256.25 Will I need flood insurance?

You will need flood insurance if your
dwelling is located in an area identified
as having special flood hazards under
the Flood Disaster Protection Act of
1973 (Pub. L. 93-234, 87 Stat. 977).
Your servicing housing office will
advise you.

§256.26 Is my Federal government-
assisted dwelling eligible for services under
the Housing Improvement Program?

Yes. You may receive services under
the Housing Improvement Program if
your home was purchased through a
Federal government sponsored home
program that does not include provision
for housing assistance.

§256.27 Can | receive Housing
Improvement Program services if | am living
in a mobile home?

Yes. If you meet the eligibility criteria
in §256.6 and there is sufficient funding
available, you can receive any of the
Housing Improvement Program services
identified in §256.7. If you require
Category B services and your mobile
home has exterior walls of less than
three inches, you must be provided
Category C services.

§256.28 Can Housing Improvement
Program resources be supplemented with
other available resources?

Yes. Housing Improvement Program
resources may be supplemented through
other available resources to increase the
number of Housing Improvement
Program recipients.

§256.29 What can I do if | disagree with
actions taken under the Housing
Improvement Program?

You may appeal action or inaction by
an official of the Bureau of Indian
Affairs, in accordance with 25 CFR Part
2. You may appeal action or inaction by
tribal officials through the appeal
process established by the servicing
tribe.

Dated: February 24, 1998.
Kevin Gover,
Assistant Secretary—Indian Affairs.
[FR Doc. 98-5300 Filed 2—-27-98; 8:45 am]
BILLING CODE 4310-02-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117

[CGD01-95-009]

RIN 2115-AE47

Drawbridge Operation Regulations;
Connecticut River, CT

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard amends the
regulations governing the Route 82
Bridge at mile 16.8 which crosses the
Connecticut River, between East
Haddam and Haddam, Connecticut. The
change will provide openings for
recreational vessels on the hour and
half-hour only, from 15 May through 31
October between 9 a.m. and 9 p.m.
Commercial vessels will continue to be
granted bridge openings at all times.
This change was requested by
Connecticut Department of
Transportation (CONNDOT) to provide
relief from traffic delays caused by
frequent unscheduled bridge openings.
This action will ease vehicular traffic
delays and still meet the reasonable
needs of navigation.

This rule also requires bridge owners
to install clearance gauges at the
AMTRAK Old Saybrook-Old Lyme
Bridge, the CONRAIL Middletown-
Portland Bridge, and the Route 82
Bridge to assist mariners in determining
if their vessels can pass under the
bridges and thereby reduce the number
of unnecessary openings.

DATES: This final rule is effective April
1,1998.

ADDRESSES: Documents as indicated in
this preamble, except for the seven
comments commenting on the proposed
rulemaking which are missing, are
available for inspection or copying at
the First Coast Guard District Office,

Battery Park Bldg., New York, New York
10004-5073, 7 a.m. to 3 p.m., Monday
through Friday, except Federal holidays.
The telephone number is (212) 668—
7069.

FOR FURTHER INFORMATION CONTACT:

Mr. J. Arca, project officer, First Coast
Guard District, Bridge Branch. The
telephone number is (212) 668-7069.

SUPPLEMENTARY INFORMATION:
Regulatory History

On May 4, 1995, the Coast Guard
published a notice of proposed
rulemaking entitled ““Drawing Operation
Regulations; Connecticut River,
Connecticut” in the Federal Register (60
FR 22014). The Coast Guard received
seven letters commenting on the
proposed rulemaking. No public hearing
was requested, and none was held.

Background

The Route 82 Bridge has vertical
clearance of 22' above mean high water
(MHW) and 25’ above mean low water
(MLW) in the closed position. The Coast
Guard previously published a temporary
final rule (57 FR 24191, June 2, 1992)
that required the bridge to open for
recreational vessels on the hour and
half-hour only, from 22 May through 31
October, 1992, between 9 a.m. and 9
p-m. on Fridays, Saturdays, Sundays,
and Federal holidays. No comments
were received during the comment
period. Upon expiration of the
temporary final rule, the bridge reverted
to the general operating regulation
contained in 33 CFR section 117.5
which requires drawbridges to open
promptly and fully for the passage of
vessels when a request to open is given.
The Town of East Haddam and
CONNDOT requested that the Coast
Guard change the special operating
regulations for the Route 82 Bridge. The
original request was for hour and half-
hour openings on Fridays, weekends
and holidays from 9 a.m. to 9 p.m.
during the recreation boating season.
Subsequently, the request was expanded
to include weekdays to have a uniform
schedule every day of the week. The
new rule will require the Route 82
Bridge to provide openings for
recreational vessels on the hour and
half-hour, daily from 15 May to 31
October, between 9 a.m. and 9 p.m.
Openings for commercial vessels will be
required on signal at all times. The rule
will accommodate the reasonable needs
of navigation while providing for the
needs of land transportation. Clearance
gauges are being required to assist
mariners in determining whether bridge
openings will be required for passage,
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thereby eliminating unnecessary
openings.

Discussion of Comments and Changes

The Coast Guard received seven
comments all in favor of the proposal.
No changes to the proposed rule have
been made.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. It has not been reviewed by the
Office of Management and Budget under
that Order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects the economic
impact of this rule to be so minimal that
a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.
This conclusion is based on the fact that
commercial vessels are unaffected by
this rule and that the regulations will
not prevent recreational boaters from
transiting the bridge. The rule will only
require recreational boaters to adjust
their time of arrival for openings on the
hour and half-hour. The Coast Guard
believes this rule achieves the
requirement of balancing the
navigational rights of recreational
boaters and the needs of land based
transportation.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
considered whether this rule will have
a significant economic impact on a
substantial number of small entities.
“Small entities” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
Therefore, for the reasons discussed in
the Regulatory Evaluation section above,
the Coast Guard certifies under section
605(b) of the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.) that this final rule
will not have a significant economic
impact on a substantial number of small
entities.

Collection of Information

This final rule does not provide for a
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

Federalism

The Coast Guard has analyzed this
final rule in accordance with the
principles and criteria contained in
Executive Order 12612 and has
determined that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that, under section
2.B.2.e.(34) of Commandant Instruction
M16475.1B, this final rule is
categorically excluded from further
environmental documentation. A
‘““Categorical Exclusion Determination”
is available in the docket for inspection
or copying where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 117
Bridges.
Regulation

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—[AMENDED]

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. Section 117.205 is revised to read
as follows:

§117.205 Connecticut River.

(a) The owners of the AMTRAK Old
Saybrook-Old Lyme Bridge, mile 3.4 the
Route 82 Bridge, mile 16.8, and the
CONRAIL Middletown-Portland Bridge,
mile 32.0, shall provide, and keep in
good legible condition, clearance gauges
with figures not less than twelve (12)
inches which designed, installed and
maintained according to the provisions
of §118.160 of this chapter.

(b) The draws of the AMTRAK Old
Saybrook-Old Lyme Bridge, mile 3.4,
and the CONRAIL Middletown-Portland
Bridge, mile 32.0, shall be opened as
soon as practicable for all non-
commercial vessels that cannot pass
under the closed draws, but in no case
shall the delay be more than 20 minutes
from the time the opening was
requested.

(c) The draw of the Route 82 Bridge,
mile 16.8, at East Haddam, shall open
on signal except that, from 15 May to 31
October, between 9 a.m. and 9 p.m., the
draw need open for recreational vessels
on the hour and half-hour only. The

draw shall open on signal for

commercial vessels at all times.
Dated: February 12, 1998.

R.M. Larrabee,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 98-5297 Filed 2—27-98; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 131

[FRL-5971-9]

Withdrawal From Federal Regulations
of the Applicability to Alaska’'s Waters
of Arsenic Human Health Criteria

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: In 1992, EPA promulgated
federal regulations establishing water
quality criteria for toxic pollutants for
several states, including Alaska (40 CFR
131.36). One of the toxic pollutants
included in that rule was arsenic. In this
final rule, EPA withdraws the
applicability to Alaska’s waters of the
federal human health criteria for
arsenic.

DATES: This rule is effective on April 1,
1998.

ADDRESSES: The administrative record
for this rule is available for public
inspection at EPA Region 10, Office of
Water, 1200 Sixth Avenue, Seattle,
Washington, 98101, between 8:00 a.m.
and 4:30 p.m. Copies of the record are
also available for public inspection at
EPA’s Alaska Operations Offices: 222
West 7th Avenue, Anchorage, AK and
410 Willoughby Avenue, Juneau, AK.

FOR FURTHER INFORMATION CONTACT: Fred
Leutner at EPA Headquarters, Office of
Water (4305), 401 M Street SW,
Washington, DC 20460 (telephone: 202—
260-1542), or Sally Brough in EPA’s
Region 10 (telephone: 206-553-1295).

SUPPLEMENTARY INFORMATION:
Potentially Affected Entities

Citizens concerned with water quality
in Alaska, and with pollution from
arsenic in particular, may be interested
in this rulemaking. Since criteria are
used in determining NPDES permit
limits, entities discharging arsenic to
waters of the United States in Alaska
could be affected by this rulemaking.
Potentially affected entities include:
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Category Examples of affected entities

Industry Industries discharging ar-
senic to surface waters in
Alaska.

Publicly-owned treatment
works discharging arsenic
to surface waters in Alas-

ka.

Municipalities

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. This table lists
the types of entities that EPA is now
aware could potentially be affected by
this action. Other types of entities not
listed in the table could also be affected.
To determine whether your facility
could be affected by this action, you
should carefully examine the
applicability criteria in section 131.36 of
title 40 of the Code of Federal
Regulations. If you have any questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

Background

On December 22, 1992, the
Environmental Protection Agency (EPA
or Agency) promulgated a rule to
establish federal water quality criteria
for priority toxic pollutants applicable
in 14 states. That rule, which is
commonly called the National Toxics
Rule (NTR), is codified at 40 CFR
131.36. The specific requirements for
Alaska are codified at section
131.36(d)(12) and among other criteria,
include water quality criteria for the
protection of human health from
arsenic. EPA promulgated a human
health criterion for Alaska of 0.18 pg/L
to protect waters designated for the
consumption of water (i.e., sources of
drinking water) and the consumption of
aquatic life which includes fish and
shellfish such as shrimp, clams, oysters
and mussels. This criterion is located in
column D1 in the criteria matrix at
section 131.36(b)(1). EPA also
promulgated a human health criterion of
1.4 pg/L for waters designated for the
consumption of aquatic life without
considering water consumption. This
criterion is located in column D2 in the
criteria matrix. These concentrations are
designed to not exceed an excess
lifetime cancer risk of 1 in 100,000 (or
10-5) and reflected Alaska’s preference
for risk levels as expressed in its own
rule adoptions and in correspondence
with EPA’s Region 10. See 57 FR 60848
and 57 FR 60867.

Subsequent to the promulgation of the
NTR, a number of issues and
uncertainties arose concerning the

health effects of arsenic. EPA
determined that these issues and
uncertainties were sufficiently
significant to necessitate a careful
evaluation of the risks of arsenic
exposure. Accordingly, EPA has
undertaken a number of activities aimed
at reassessing the risks to human health
from arsenic. (See Basis and Purpose
section below.)

In light of EPA’s review of the health
effects of arsenic, the State of Alaska
requested EPA to allow the state to use
an arsenic criteria of 50 pug/L which is
based on the maximum contaminant
level (MCL) promulgated by EPA
pursuant to the Safe Drinking Water
Act, and is currently in the state’s water
quality standards in lieu of the human
health criteria in the NTR. As adopted
by Alaska, the 50 ug/I for arsenic applies
to almost all fresh waters that have the
public water supply designated use.
(According to the state, this includes all
but 10 fresh-water segments.)

Proposed Rule

On May 21, 1997, EPA proposed to
withdraw from the NTR the
applicability to Alaska of the arsenic
human health criteria, and requested
public comments by July 7, 1997 (62 FR
27707). As discussed in the preamble to
the proposed rule, EPA made a
preliminary determination that the 50
pg/l value for arsenic in freshwater
designated for public water supply, in
conjunction with Alaska’s aquatic life
criteria for arsenic, meets the
requirements of the CWA, and solicited
public comment on that determination.
Following requests to allow more time
to review the supporting record, EPA re-
opened the public comment period on
July 18, 1997 for 2 additional weeks,
with final closing on August 4, 1997 (62
FR 38512). EPA received 70 comment
letters comprising 320 pages.

Final Rule

As discussed below under Basis and
Purpose and Response to Comments,
EPA in this rulemaking is finalizing the
proposed withdrawal of the
applicability to Alaska’s waters of EPA’s
human health criteria for arsenic. In a
totally unrelated action, EPA recently
removed the NTR aquatic life criteria for
19 acute aquatic life criteria applicable
to Alaska (62 FR 53212, October 10,
1997). Arsenic was one of the criteria
included in that federal action. As a
result, when this rulemaking becomes
effective, Alaska’s current adopted
criteria approved by EPA will be the
only applicable water quality criteria for
arsenic in Alaska. These criteria are: A
chronic marine aquatic life criterion of
36 pg/L, a chronic freshwater aquatic

life criterion of 190 pg/L, and the
freshwater criterion of 50 pg/L for
waters designated for public water
supply discussed above. The aquatic life
criteria are in place for all of the state’s
marine and estuarine waters, and in all
fresh waters, including those few cases
where the 50 pg/l value is not
applicable.

Basis and Purpose for Final Rule

EPA has recognized the use of
appropriate MCLs in establishing water
quality standards under the CWA.
Agency guidance notes the differences
between the statutory factors for
developing SDWA MCLs and CWA
section 304(a) criteria, but provides that
where human consumption of drinking
water is the principal exposure to a
toxic chemical, then an existing MCL
may be an appropriate concentration
limit. See guidance noticed in 54 FR
346, January 5, 1989. Similarly, the
CWA section 304(a) human health
guidelines are consistent with this
position. See 45 FR 79318, November
28, 1980.

To determine whether the MCL could
appropriately be used in lieu of the
NTR’s human health criteria for arsenic,
EPA prepared an exposure analysis.
This analysis estimates the significance
of human consumption of fish and
shellfish containing the amounts of
inorganic arsenic indicated as present in
representative samples of fish and
shellfish, in conjunction with the
consumption of water containing
concentrations of arsenic currently
existing in the Nation’s waters. See
EPA’s “Arsenic and Fish Consumption”
(EPA-822—-R-97-003, December 3,
1997) in the administrative record for
this rulemaking. This analysis first
recognizes that the most toxic form of
arsenic is inorganic arsenic. Inorganic
arsenic is the principal form in surface
waters and almost the exclusive form in
ground waters. However, because of the
metabolic processes affecting arsenic in
the food chain, the arsenic in fish and
most shellfish is largely present as
organic arsenic (mostly arsenobetaine),
which is significantly less toxic than the
inorganic form. Available information
indicates that arsenobetaine passes
through these organisms with minimal
retention in the fish, shellfish and
human tissues.

In the NTR, EPA based the
promulgated criteria on the human
health criteria methodology contained
in the 1980 human health guidelines.
See 45 FR 79318, November 28, 1980.
To estimate the ambient water
concentration of a pollutant that does
not represent a significant risk to the
public (i.e., the criteria levels), the
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methodology makes certain assumptions
about human exposure to pollutants.
The methodology assumes that for most
people, drinking water intake is 2 liters
per day, and that fish consumption is
6.5 grams per day (a little less than one-
half pound per month). The
methodology incorporates a
bioconcentration factor (BCF) to account
for a pollutant’s concentration in fish
and shellfish tissue versus its
concentration in the water. The
methodology also assumes that all of the
water and fish consumed is
contaminated at the criteria levels (the
“safe” levels).

Using these same exposure factors
from the methodology, EPA has
assessed the protectiveness of the 50
pg/l arsenic value as a human health
water quality criterion. In its analysis,
EPA focused on the inorganic form of
arsenic, because of its far greater toxicity
than the organic forms. Assuming that
the concentration of arsenic in water is
at 50 pg/L, primarily in the inorganic
form, most people would be exposed to
up to 100 pg of inorganic arsenic from
their drinking water intake (i.e., 2 L/day
x 50 pg/L = 100 pg/day), and 0.6 pg/day
of inorganic arsenic from consuming 6.5
grams of fish and shellfish collected
from water at the 50 pg/l arsenic
concentration and assuming the BCF
used in the NTR. (See derivation in
EPA’s “Arsenic and Fish Consumption”
in the record.) The total estimated
exposure would be 100.6 pug/day which
could consist entirely of inorganic
arsenic. EPA considers the small
increment of exposure from fish
consumption to be insignificant. EPA
therefore concludes that when applied
to fresh waters in Alaska, use of 50 pg/
L as an ambient water quality criterion
for arsenic (assuming both water and
fish consumption) generally provides a
level of protection equivalent to that
provided by water consumption only at
50 pg/l. A full characterization of other
exposure scenarios is contained in
EPA’s exposure analysis described
above. This analysis is in the
administrative record for this rule and
has undergone external peer review.
The results of the peer review were
considered by the Agency in preparing
today’s final action. The peer review
comments and EPA’s response to those
comments are included in the
administrative record for this
proceeding. In general, EPA considers
the peer review to be supportive of the
methodology applied to support today’s
action.

There may be regions in Alaska where
high levels of arsenic in the potable
water are accompanied by high levels of
fish and shellfish consumption that also

may be high in arsenic contamination.
In some of these situations, it is possible
that a water quality criterion of 50

pg/l would not provide an acceptable
level of protection, and additional
action would be needed. In a recent
letter, the State of Alaska stated,

“AS 46.03.110(d) [Alaska Statutes] and 18
AAC 70.025 [Alaska Administrative Code]
authorizes us to use site-specific data to
develop appropriate permit limits or site
specific criteria to further our statutory
mission, which includes protection of public
health. It is our practice, and will continue
to be our practice, to evaluate specific water
quality concerns raised by an affected
community or individual. If there is
indication of a potential problem, we will use
site specific data to set limits that fully
protect human health.” [bracketed material
added]. October 8, 1997 letter from Michelle
Brown, Commissioner, Alaska Department of
Environmental Conservation, to Robert
Perciasepe, Assistant Administrator for EPA’s
Office of Water, which is in the
administrative record for this action.

EPA is pleased that the State of Alaska
is prepared to act in such situations, and
stands ready to assist the state if
necessary to implement this policy. In
developing site-specific criteria the state
should use its authorities to characterize
the size and location of the population
of concern and determine their fish/
shellfish and water intake rates. The fish
and shellfish consumption should
consider the species and dietary intake
on a per species basis. Actual total
arsenic and inorganic arsenic values for
the species consumed and actual
concentrations in drinking water should
be used in the exposure calculations
whenever possible.

There are also a number of ongoing
national activities that may affect and/
or necessitate a future change in the
arsenic criteria for both ambient and
drinking water in Alaska. The National
Academy of Sciences (NAS) has
initiated a study of the health risks
posed by arsenic in water. Results of the
study are expected in the Spring of
1998. Moreover, EPA is in the process
of reevaluating the risk assessments for
arsenic as part of a pilot program for
reconfiguring the Agency’s Integrated
Risk Information System (IRIS). EPA
originally planned this re-evaluation to
cover aspects of both cancer and non-
cancer risks and to include examination
of data not previously reviewed. With
the initiation of the NAS study, EPA
redirected the focus of the IRIS
reevaluation to the application of the
proposed revisions to EPA’s Guidelines
for Cancer Risk Assessment. This
reevaluation of arsenic for IRIS has not
yet been completed. EPA encourages the
state to review its water quality criteria

for arsenic as this new information
becomes available.

Response to Comments on the Proposed
Rule

The Agency received a number of
public comments on the proposed rule.
The Agency has prepared a document
entitled ““Response to Public Comment”
which it is placing in the administrative
record to this action. EPA has
considered all comments received in
developing this final rule. The majority
of commenters favored EPA’s proposed
action. However, several commenters
urged EPA not to change its criteria in
Alaska. Their arguments focused on the
various scientific factors involved in
supporting the NTR criterion. These
comments inappropriately assumed that
the issue before the Agency in this
action was the establishment of a new
or revised arsenic human health
criterion rather than whether it is
scientifically defensible to apply the 50
pg/1 value for arsenic as the applicable
criterion for CWA purposes. EPA is not
developing or recommending a revised
arsenic Clean Water Act section 304(a)
human health criterion in this action.

EPA’s water quality standards
regulation provides that in establishing
criteria, States should establish
numerical values that may be based on
EPA'’s section 304(a) criteria guidance or
“other scientifically defensible
methods.” (See 40 CFR 131.11(b).)
EPA’s responsibility in this action is to
determine the scientific defensibility of
Alaska’s arsenic value as a human
health water quality criterion.

EPA’s analysis for this rule
considered reasonable estimates of
doses not only for typical consumers of
drinking water and aquatic life, but also
for highly exposed populations. These
populations include persons who not
only consume water with high arsenic
concentrations, but who also consume
large amounts of fish and shellfish
captured from waters with significant to
high arsenic concentrations. EPA is
satisfied that its calculations
demonstrate that application of the 50
pa/l value in Alaska’s water quality
standards will provide protection to
typical consumers of water and aquatic
life in Alaska. EPA also recognizes that
in some cases site specific procedures
will be needed to protect consumers
where extraordinary combinations of
high arsenic concentrations in drinking
water and high fish and shellfish
consumption occur. EPA will rely on
the state to use the site specific
procedures in their policy cited above to
reduce arsenic intakes to acceptable
levels. EPA believes that the technical
document developed for this
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rulemaking, which has been externally
peer reviewed, satisfies its
responsibilities to ascertain the
scientific defensibility of using the 50
pa/l value for arsenic as the human
health criterion for Alaska’s freshwater.
See, for example, NRDC v. EPA, 806 F.
Supp. 1263 (E.D. Va., 1992).

Applicability in Indian Country

The National Toxics Rule criteria
promulgated by EPA for application in
Alaska are applicable only to the waters
of the state. EPA did not intend to
include Indian Country in that
promulgation and thus Indian Country
was not mentioned in the NTR preamble
or rule. Thus, this final rule removing
the applicability to Alaska’s waters of
EPA’s NTR human health arsenic
criteria only affects waters of Alaska,
and does not affect any waters in Indian
Country.

Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether a regulatory
action is “significant’” and therefore
subject to Office of Management and
Budget (OMB) review and the
requirements of the Executive Order.
The Order defines a “significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State local or Tribal Governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
Presidents priorities, or of the principles
set forth in the Executive Order.

The withdrawal of the applicability of
the arsenic human health criteria to the
waters of Alaska imposes no additional
regulatory requirements. Therefore, it
has been determined that this rule is not
a “‘significant regulatory action” under
the terms of Executive Order 12866 and
is not subject to OMB review.

Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
104-4, establishes requirements for
federal agencies to assess the effects of
their regulatory actions on state, local

and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “federal mandates’ that may result
in expenditures to state, local and tribal
governments, in the aggregate, or to the
private sector, of $100 million or more
in any one year. Before promulgating an
EPA rule for which a written statement
is needed, section 205 of the UMRA
generally requires EPA to identify and
consider a reasonable number of
regulatory alternatives and adopt the
least costly, most cost-effective or least
burdensome alternative that achieves
the objectives of the rule. The
provisions of section 205 do not apply
when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
regulatory requirements.

Today’s rule contains no federal
mandates (under the regulatory
provisions of Title Il of the UMRA) for
state, local or tribal governments or the
private sector. EPA is withdrawing the
applicability of a federal rule to the
State of Alaska and therefore does not
impose any additional regulatory
requirements or result in the annual
expenditure of $100 million or more for
state, local or tribal governments, in the
aggregate, or to the private sector; and
is not a federal mandate, as defined by
the UMRA, nor does it uniquely affect
small governments in any way. As such,
the requirements of sections 202, 203,
and 205 of Title Il of the UMRA do not
apply to this action.

National Technology Transfer and
Advancement Act

Under section 12(d) of the National
Technology Transfer and Advancement
Act, the Agency is required to use
voluntary consensus standards in its
regulatory activities unless to do so

would be inconsistent with applicable
law or otherwise impractical.
“Voluntary consensus standards’ are
“technical standards” (e.g., materials
specifications, test methods, sampling
procedures, business practices,
management systems practices, etc.)
which are developed or adopted by
voluntary consensus standard bodies.
Where available and potentially
applicable voluntary consensus
standards are not used by EPA, the Act
requires the Agency to provide
Congress, through the Office of
Management and Budget, an
explanation of the reasons for not using
such standards.

This rule withdraws human health
water quality criteria for arsenic
promulgated by EPA for the state of
Alaska. The rule does not prescribe any
substantive control standards, including
any “‘technical standards” within the
meaning of the NTTAA. Accordingly,
this rule is not subject to the NTTAA.

Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(RFA), EPA generally is required to
conduct a regulatory flexibility analysis
describing the impact of the regulatory
action on small entities as part of
rulemaking. However, under section
605(b) of the RFA, if EPA certifies that
the rule will not have a significant
economic impact on a substantial
number of small entities, EPA is not
required to prepare an RFA. Pursuant to
section 605(b) of the RFA, 5 U.S.C.
605(b), the Administrator certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities. EPA has not
prepared a final regulatory flexibility
analysis for this action because the
agency has determined that this action
is deregulatory in nature and would
impose no additional regulatory
requirements or costs. Therefore,
pursuant to section 605(b) of the
Regulatory Flexibility Act, the
Administrator certifies that this action
will not have a significant economic
impact on a substantial number of small
entities.

Paperwork Reduction Act

The Paperwork Reduction Act, 44
U.S.C. 3501 et seq. places requirements
on the Agency to estimate projected
costs and reporting burdens for
information collection requirements
included in proposed and final rules.
Any such requirements are subject to
approval by the Office of Management
and Budget. This final rule does not
impose any requirement subject to the
Paperwork Reduction Act because the
action withdraws the applicability of a
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federal rule to the State of Alaska and
does not place any reporting
requirements on the state.

Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a “‘major rule” as defined by 5
U.S.C. 804(2).

List of Subjects in 40 CFR Part 131

Environmental protection, Water
pollution control, Water quality
standards.

Dated: February 23, 1998.

Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, Title 40, Chapter I, part 131
of the Code of Federal Regulations is
amended as follows:

PART 131—WATER QUALITY
STANDARDS

1. The authority citation for part 131
continues to read as follows:

Authority: 33 U.S.C. 1251 et seq.

§131.36 [Amended]

2. In Section 131.36(d)(12)(ii) the
table is amended under the heading
“Applicable Criteria”, in the entry for
“Column D1” and three entries for
“Column D2” by removing the number
“2" from the list of numbers.

[FR Doc. 98-5091 Filed 2—27-98; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65
[Docket No. FEMA-7236]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
base (1% annual chance) flood
elevations is appropriate because of new
scientific or technical data. New flood
insurance premium rates will be

calculated from the modified base flood
elevations for new buildings and their
contents.

DATES: These modified base flood
elevations are currently in effect on the
dates listed in the table and revise the
Flood Insurance Rate Map(s) in effect
prior to this determination for each
listed community.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Associate Director for Mitigation
reconsider the changes. The modified
elevations may be changed during the
90-day period.

ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Frederick H. Sharrocks, Jr., Chief,
Hazard Identification Branch, Mitigation
Directorate, 500 C Street SW.,
Washington, DC 20472, (202) 646—2796.
SUPPLEMENTARY INFORMATION: The
modified base flood elevations are not
listed for each community in this
interim rule. However, the address of
the Chief Executive Officer of the
community where the modified base
flood elevation determinations are
available for inspection is provided.

Any request for reconsideration must
be based upon knowledge of changed
conditions, or upon new scientific or
technical data.

The modifications are made pursuant
to Section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR Part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base flood elevations
are the basis for the floodplain
management measures that the
community is required to either adopt
or to show evidence of being already in
effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program
(NFIP).

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain

management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director for Mitigation
certifies that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because modified base
flood elevations are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4105, and are required to
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification

This interim rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED]

1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.:
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of §65.4 are amended as
follows:
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Dates and name of news-

State and county Location paper where notice was Chief executive officer of community Effect:jyfe d?te of ComNmunlty
published modification o.
Arizona:
Maricopa ......... Unincorporated Nov. 19, 1997, Nov. 26, The Honorable Don Stapley, Chair- | Oct. 20, 1997 ...... 040037
areas. 1997, Tempe Tribune. person, Maricopa County Board of
Supervisors, 301 West Jefferson
Street, Phoenix, Arizona 85003.
Maricopa ......... City of Tempe ...... Nov. 19, 1997, Nov. 26, The Honorable Neil Giuliano, Mayor, | Oct. 20, 1997 ...... 040054
1997, Tempe Tribune. City of Tempe, P.O. Box 5002,
Tempe, Arizona 85280.
California:
San Diego ....... City of Encinitas .. | Dec. 4, 1997, Dec. 11, The Honorable John Davis, Mayor, | Nov. 10, 1997 ...... 060726
1997, Encinitas Sun. City of Encinitas, 505 South Vul-
can Avenue, Encinitas, California
92024.
Kern ..o, Unincorporated Nov. 20, 1997, Nov. 27, The Honorable Steve Perez, Chair- | Oct. 31, 1997 ...... 060075
areas. 1997, Mojave Desert man, Kern County Board of Super-
News. visors, 1115 Truxton Avenue, Fifth
Floor, Bakersfield, California
93301.
Sonoma ........... City of Petaluma .. | Dec. 2, 1997, Dec. 9, The Honorable Patricia Hilligoss, | Nov. 6, 1997 ........ 060379
1997, Argus Courier. Mayor, City of Petaluma, P.O. Box
61, Petaluma, California 94953—
0061.
Placer .............. City of Roseville .. | Nov. 12, 1997, Nov. 19, The Honorable Claudia Gamar, | Oct. 20, 1997 ...... 060243
1997, The Press-Trib- Mayor, City of Roseville, 311 Ver-
une. non Street, Suite 200, Roseville,
California 95678.
San Mateo ....... City of San Carlos | Dec. 16, 1997, Dec. 23, The Honorable Sally Mitchell, Mayor, | Nov. 12, 1997 ...... 060327
1997, San Mateo City of San Carlos, 600 EIm
Times. Street, San Carlos, California
94070.
San Diego ....... Unincorporated Dec. 4, 1997, Dec. 11, The Honorable Bill Horn, Chairman, | Nov. 10, 1997 ...... 060284
areas. 1997, San Diego San Diego County Board of Super-
Union-Tribune. visors, 1600 Pacific Highway,
Room 335, San Diego, California
92101.
San Diego ....... Unincorporated Nov. 21, 1997, Nov. 28, The Honorable Bill Horn, Chairman, | Feb. 26, 1998 ...... 060284
areas. 1997, San Diego San Diego County Board of Super-
Union-Tribune. visors, 1600 Pacific Highway,
Room 335, San Diego, California
92101.
San Diego ....... Unincorporated Nov. 13, 1997, Nov. 20, The Honorable Bill Horn, Chairman, | Feb. 18, 1998 ...... 060284
areas. 1997, San Diego San Diego County Board of Super-
Union-Tribune. visors, 1600 Pacific Highway,
Room 335, San Diego, California
92101.
San Diego ....... City of Vista ......... Nov. 21, 1997, Nov. 28, The Honorable Gloria McClellan, | Feb. 26, 1998 ...... 060297
1997, Vista Press. Mayor, City of Vista, P.O. Box
1988, Vista, California 92085.
San Diego ....... City of Vista ......... Nov. 14, 1997, Nov. 21, The Honorable Gloria McClellan, | Feb. 18, 1998 ...... 060297
1997, Vista Press. Mayor, City of Vista, P.O. Box
1988, Vista, California 92085.
Colorado: Arapahoe | Unincorporated Nov. 20, 1997, Nov. 27, The Honorable Polly Page, Chair- | Nov. 3, 1997 ........ 080081
areas. 1997, The Villager. person, Board of County Commis-
sioners, Arapahoe County, 5334
South Prince Street, Littleton, Col-
orado 80166.
Hawaii: Maui ........... Maui ..ooveeerneeene. Nov. 20, 1997, Nov. 27, The Honorable Linda Crockett- | Oct. 22, 1997 ...... 150003
1997, Maui News. Lingle, Mayor, Maui County, 250
South High Street, Wailuku, Maui,
Hawaii 96793.
Idaho: Canyon ........ City of Nampa ..... Nov. 18, 1997, Nov. 25, The Honorable Winston K. Goering, | Oct. 24, 1997 ...... 160038
1997, Idaho Press-Trib- Mayor, City of Nampa, 411 Third
une. Street South, Nampa, Idaho 83651.
Louisiana:
Caddo Parish .. | Unincorporated Nov. 14, 1997, Nov. 21, The Honorable Judy Durham, Ad- | Oct. 20, 1997 ...... 220361
areas. 1997, The Times. ministrator and Chief Executive Of-
ficer, Caddo Parish, 525 Marshall
Street,  Shreveport, Louisiana
71101.
Rapides Parish | City of Pineville ... | Dec. 11, 1997, Dec. 18, The Honorable Fred Baden, Mayor, | Nov. 17, 1997 ...... 220151

1997, Alexandria Daily
Town Talk.

City of Pinevelle, P.O. Box 3820,
Pineville, Lousiana 71361.
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Dates and name of news-

State and county Location paper where notice was Chief executive officer of community Effect:jyfe d?te of ComNmunlty
published modification o.
Rapides Parish | Unincorporated Dec. 11, 1997, Dec. 18, The Honorable Richard Billings, | Nov. 17, 1997 ...... 220145
areas. 1997, Alexandria Daily President, Rapides Parish Police
Town Talk. Jury, Alexandria, Louisiana 71301.
Caddo Parish .. | City of Shreveport | Nov. 14, 1997, Nov. 21, The Honorable Robert Williams, | Oct. 20, 1997 ...... 220036
1997, The Times. Mayor, City of Shreveport, P.O.
Box 31109, Shreveport, Louisiana
71130.
Missouri: Jackson ... | City of Kansas Nov. 7, 1997, Nov. 14, The Honorable Emanuel Cleaver, | Aug. 20, 1997 ...... 290173
City. 1997 The Kansas City Mayor, City of Kansas City, City
Star. Hall, 414 East 12th Street, 29th
Floor, Kansas City, Missouri
64106-2785.
Nevada:
Clark ....cccoeeveee Unicorporated Nov. 21, 1997, Nov. 28, The Honorable Yvonne Atkinson | Oct. 27, 1997 ...... 320003
areas. 1997, Las Vegas Re- Gates, Chairperson, Clark County
view Journal. Board of Commissioners, 225 East
Bridger Avenue, Las Vegas, Ne-
vada 89155.
Douglas ........... Unicorporated Dec. 3, 1997, Dec. 10, The Honorable Jacques | Nov. 6, 1997 ........ 320008
areas. 1997, The Record Cou- Etchegoyhen, Chairman, Douglas
rier. County Board of Commissioners,
P.O. Box 218, Minden, Nevada
89423.
Washoe ........... City of Sparks ...... Dec. 3, 1997, Dec. 10, The Honorable Bruce H. Breslow, | Nov. 5, 1997 ........ 320021
1997, The Daily Sparks Mayor, City of Sparks, P.O. Box
Tribune. 857, Sparks, Nevada 89432-0857.
New Mexico:
Bernalillo ......... City of Albuquer- Nov. 19, 1997, Nov. 26, The Honorable Martin J. Chavez, | Oct. 24, 1997 ...... 350002
que. 1997, Albuquerque Mayor, City of Albuquerque, P.O.
Journal. Box 1293, Albuquerque, New Mex-
ico 87103.
Bernalillo ......... Unincorporated Nov. 21, 1997, Nov. 28, The Honorable Tom Rutherford, | Oct. 31, 1997 ...... 350001
areas. 1997, Albuquerque Chairman, Bernalillo County Board
Journal. of Commissioners, 2400 Broadway
Southeast, Albuguerque, New
Mexico 87102.
Oklahoma:
Comanche ....... City of Lawton ..... Dec. 5, 1997, Dec. 12, The Honorable John Marley, Mayor, | Oct. 31, 1997 ...... 400049
1997, The Lawton Con- City of Lawton, City Hall, 103
stitution. Southwest Fourth Street, Lawton,
Oklahoma 73501.
Comanche ....... City of Lawton ..... Dec. 5, 1997, Dec. 12, The Honorable John Marley, Mayor, | Nov. 14, 1997 ...... 400049
1997, The Lawton Con- City of Lawton, City Hall, 103
stitution. Southwest Fourth Street, Lawton,
Oklahoma 73501.
Tulsa ..o City of Tulsa ........ Jan. 9, 1998, Jan. 16, The Honorable Susan Savage, | Dec. 9, 1997 ........ 405381
1998, Tulsa World. Mayor, City of Tulsa, 200 Civic
Center, 11th Floor, Tulsa, Okla-
homa 74103.
Texas:
Dallas .............. City of Carrollton Nov. 21, 1997, Nov. 28, The Honorable Milburn Gravely, | Oct. 29, 1997 ...... 480167
1997, Metrocrest News. Mayor, City of Carrollton, P.O. Box
110535, Carrollton, Texas 75011—
0535.
Dallas .............. City of Garland .... | Dec. 11, 1997, Dec. 18, The Honorable James Ratliff, Mayor, | Nov. 14, 1997 ...... 485471
1997, The Garland City of Garland, 200 North Fifth
News. Street, Garland, Texas 75040.
Collin and Den- | City of Plano ........ Dec. 24, 1997, Dec. 31, The Honorable John Longstreet, | Nov. 14, 1997 ...... 480140
ton. 1997, Plano Star Cou- Mayor, City of Plano, P.O. Box
rier. 860358, Plano, Texas 75086—0358.
Utah: Salt Lake ...... City of Draper ...... Dec. 2, 1997, Dec. 9, The Honorable Elaine Redd, Mayor, | Nov. 6, 1997 ........ 490244

1997, Salt Lake Trib-
une.

City of Draper, 12441 South 900
East, Draper, Utah 84020.
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(Catalog of Federal Domestic Assistance No.
83.100, Flood Insurance).

Dated: February 19, 1998.
Michael J. Armstrong,
Associate Director for Mitigation.
[FR Doc. 98-5265 Filed 2—27-98; 8:45 am]
BILLING CODE 6718-04-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Final rule.

SUMMARY: Modified base (1% annual
chance) flood elevations are finalized
for the communities listed below. These
modified elevations will be used to
calculate flood insurance premium rates
for new buildings and their contents.

EFFECTIVE DATES: The effective dates for
these modified base flood elevations are
indicated on the following table and
revise the Flood Insurance Rate Map(s)
in effect for each listed community prior
to this date.

ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Frederick H. Sharrocks, Jr., Chief,
Hazard ldentification Branch, Mitigation
Directorate, 500 C Street SW.,
Washington, DC 20472, (202) 646-2796.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
makes the final determinations listed
below of the final determinations of
modified base flood elevations for each
community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Associate Director has

resolved any appeals resulting from this
notification.

The modified base flood elevations
are not listed for each community in
this notice. However, this rule includes
the address of the Chief Executive
Officer of the community where the
modified base flood elevation
determinations are available for
inspection.

The modifications are made pursuant
to Section 206 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR Part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base flood elevations
are the basis for the floodplain
management measures that the
community is required to either adopt
or to show evidence of being already in
effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program
(NFIP).

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.

These modified elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part

10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director for Mitigation
certifies that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because modified base
flood elevations are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4105, and are required to
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED]

1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of §65.4 are amended as
follows:

Dates and name of news- : . . ; :
State and county Location paper where notice was Chief eggﬁquﬁnﬁiglﬁ'cer of Eﬁrﬁgt('j\i’ﬁecgfi‘g?] of ComN"g)l_m'ty
published
Arizona:
Maricopa City of Avondale .. | August 12, 1997, August | The Honorable Thomas S. Morales, | August 5, 1997 .... 040038
(FEMA Dock- 19, 1997, The Arizona Jr., Mayor, City of Avondale, 525
et No. 7228). Republic. North Central Avenue, Avondale,
Arizona 85323.
Maricopa Town of Cave August 12, 1997, August | The Honorable Tom  Aukerton, | August 5, 1997 .... 040129
(FEMA Dock- Creek. 19, 1997 The Arizona Mayor, Town of Cave Creek,
et No. 7228). Republic. 37622 North Cave Creek Road,
Cave Creek, Arizona 85331.
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Dates and name of news-

State and county Location paper where notice was Chief eégr%urg\éiig/ﬁlcer of Eﬂ;gt('j\iﬁcg?é% of ComNn;l.Jnlty
published
Maricopa City of El Mirage August 12, 1997, August | The Honorable Maggie Reese, | August 5, 1997 .... 040041
(FEMA Dock- 19, 1997, The Arizona Mayor, City of El Mirage, P.O. Box
et No. 7228). Republic. 26, El Mirage, Arizona 85335.
Maricopa City of Glendale .. | August 12, 1997, August | The Honorable Elaine Scruggs, | August 5, 1997 .... 040045
(FEMA Dock- 19, 1997, The Arizona Mayor, City of Glendale, 5850
et No. 7228). Republic. West Glendale Avenue, Glendale,
Arizona 85301.
Maricopa City of Goodyear | August 12, 1997, August | The Honorable William Arnold, | August 5, 1997 .... 040046
(FEMA Dock- 19, 1997, The Arizona Mayor, City of Goodyear, 119
et No. 7228). Republic. North Litchfield Road, Goodyear,
Arizona 85338.
Maricopa Unincorporated August 12, 1997, August | The Honorable Don Stapley, Chair- | August 5, 1997 .... 040037
(FEMA Dock- Areas. 19, 1997, The Arizona person, Maricopa County, Board of
et No. 7228). Republic. Supervisors, 301 West Jefferson
Street, Phoenix, Arizona 85003.
Maricopa Unincorporated August 12, 1997, August | The Honorable Don Stapley, Chair- | August 5, 1997 .... 040037
(FEMA Dock- Areas. 19, 1997, The Arizona person, Maricopa County, Board of
et No. 7228). Republic. Supervisors, 301 West Jefferson
Street, Phoenix, Arizona 85003.
Maricopa City of Peoria ...... August 12, 1997, August | The Honorable John Keegan, Mayor, | August 5, 1997 .... 040050
(FEMA Dock- 19, 1997, The Arizona City of Peoria, 8401 West Monroe,
et No. 7228). Republic. Peoria, Arizona 85345.
Maricopa City of Phoenix .... | August 22, 1997, August | The Honorable Skip Rimsza, Mayor, | August 7, 1997 .... 040051
(FEMA Dock- 29, 1997, The Arizona City of Phoenix, 200 West Wash-
et No. 7228). Republic. ington Street, Phoenix, Arizona
85003.
Maricopa City of Phoenix .... | August 12, 1997, August | The Honorable Skip Rimsza, Mayor, | August 5, 1997 .... 040051
(FEMA Dock- 19, 1997, The Arizona City of Phoenix, 200 West Wash-
et No. 7228). Republic. ington Street, Phoenix, Arizona
85003.
Maricopa City of Phoenix .... | August 12, 1997, August | The Honorable Skip Rimsza, Mayor, | August 5, 1997 .... 040051
(FEMA Dock- 19, 1997, The Arizona City of Phoenix, 200 West Wash-
et No. 7228). Republic. ington Street, Phoenix, Arizona
85003.
Maricopa City of Surprise ... | August 12, 1997, August | The Honorable Joan Shafer, Mayor, | August 5, 1997 .... 040053
(FEMA Dock- 19, 1997, The Arizona City of Surprise, 12425 West Bell
et No. 7228). Republic. Road, Suite D-100, Surprise, Ari-
zona 85374.
Pima (FEMA City of Tucson ..... July 22, 1997, July 29, The Honorable George Miller, Mayor, | June 23, 1997 ..... 040076
Docket No. 1997, The Arizona City of Tucson, P.O. Box 27210,
7228). Daily Star. Tucson, Arizona 85726.
Pima (FEMA City of Tucson ..... August 21, 1997, August | The Honorable George Miller, Mayor, | August 1, 1997 .... 040076
Docket No. 28, 1997, The Arizona City of Tucson, P.O. Box 27210,
7228). Daily Star. Tucson, Arizona 85726.
Maricopa Town of August 12, 1997, August | The Honorable William Kosanovich, | August 5, 1997 .... 040057
(FEMA Dock- Youngtown. 19, 1997, The Arizona Mayor, Town of Youngtown, 12030
et No. 7228). Republic. Clubhouse Square, Youngtown,
Arizona 85363.
California:
Alameda City of Livermore | August 20, 1997, August | The Honorable Cathie Brown, Mayor, | August 4, 1997 .... 060008
(FEMA Dock- 27, 1997, The Inde- City of Livermore, 1052 South
et No. 7228). pendent. Livermore  Avenue, Livermore,
California 94550.
San Diego City of Poway ...... August 7, 1997, August The Honorable Don Higginson, | November 13, 060702
(FEMA Dock- 14, 1997, Poway News Mayor, City of Poway, 13325 Civic 1997.
et No. 7228). Chieftain. Center Drive, Poway, California
92074-0789.
Riverside Unincorporated August 14, 1997, August | The Honorable Kay Ceniceros, | July 18, 1997 ....... 060245
(FEMA Dock- Areas. 21, 1997, Press-Enter- Chairperson, Riverside County,
et No. 7228). prise. Board of Supervisors, P.O. Box
1359, Riverside, California 92502—
1359.
Sacramento Unincorporated August 20, 1997, August | The Honorable Don Nottoli, Chair- | August 14, 1997 .. 060262
(FEMA Dock- Areas. 27, 1997, The Sac- man, Board of Supervisors, Sac-
et No. 7228). ramento-Bee. ramento County, 700 H Street,
Room 2450, Sacramento, Califor-
nia 95814.
San Bernardino | Unincorporated August 20, 1997, August | The Honorable Jon D. Mikels, Chair, | August 8, 1997 .... 060270

(FEMA Dock-
et No. 7228).

Areas.

27, 1997, The Sun.

San Bernardino County, Board of
Supervisors, 385 North Arrowhead
Avenue, San Bernardino, Califor-
nia 92415-0110.
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Dates and name of news- : . ) : :
State and county Location paper where notice was Chief eégr%urg\éiig/ﬁlcer of Eﬂ;gt('j\iﬁcg?é% of ComNn;l.Jnlty
published
Guam (FEMA Dock- | Territory of Guam | August 26, 1997, Sep- The Honorable Carl T.C. Gutierrez, | August 8, 1997 .... 660001
et No. 7228). tember 2, 1997, Pacific Governor, Territory of Guam,
Daily News. Agana, Guam 96910.
Idaho:
Bingham Unincorporated July 24, 1997, July 31, The Honorable Dale Arave, Chair- | October 30, 1997 160018
(FEMA Dock- Areas. 1997, The Morning man, Bingham County Commis-
et No. 7228). News. sioners, P.O. Box 1028, Blackfoot,
Idaho 83221.
Bingham City of Blackfoot .. | July 24, 1997, July 31, The Honorable R. Scott Reese, | October 30, 1997 160019
(FEMA Dock- 1997, The Morning Mayor, City of Blackfoot, 157
et No. 7228). News. North Broadway, Blackfoot, Idaho
83221.
New Mexico:
Bernalillo City of Albuquer- | August 20, 1997, August | The Honorable Martin J. Chavez, | August 1, 1997 .... 350002
(FEMA Dock- que. 27, 1997, The Albu- Mayor, City of Albuquerque, P.O.
et No. 7228). querque Journal. Box 1293, Albuquerque, New Mex-
ico 87103.
Bernalillo City of Albuquer- | August 5, 1997, August The Honorable Martin J. Chavez, | July 16, 1997 ....... 350002
(FEMA Dock- que. 12, 1997, Albuquerque Mayor, City of Albuquerque, P.O.
et No. 7228). Journal. Box 1293, Albuquerque, New Mex-
ico 87103-1293,.
Bernalillo City of Albuquer- July 24, 1997, July 31, The Honorable Martin J. Chavez, | July 1, 1997 ......... 350002
(FEMA Dock- que. 1997, Albuquerque Mayor, City of Albuquerque, P.O.
et No. 7228). Journal. Box 1293, Albuquerque, New Mex-
ico 87103-1293.
North Dakota: City of Bismarck .. | August 15, 1997, August | The Honorable Bill Sorenson, Mayor, | November 21, 380149
Burleigh 22, 1997, Bismarck City of Bismarck, P.O. Box 5503, 1997.
(FEMA Dock- Tribune. Bismarck, North Dakota 58502—
et No. 7228). 5503.
Oklahoma:
Tulsa (FEMA City of Glenpool .. | August 22, 1997, August | The Honorable Curtis Killian, Mayor, | August 6, 1997 .... 400208
Docket No. 29, 1997, Tulsa World. City of Glenpool, P.O. Box 70,
7228). Glenpool, Oklahoma 74033.
Oklahoma: City of Oklahoma | August 22, 1997, August | The Honorable Ronald J. Norick, | August 1, 1997 .... 405378
(FEMA Dock- City. 29, 1997, The Daily Mayor, City of Oklahoma City, 200
et No. 7228). Oklahoman. North Walker Avenue, Oklahoma
City, Oklahoma 73102.
Texas:
Collin (FEMA City of Allen ......... August 13, 1997, August | The Honorable Kevin Lilly, Mayor, | July 23, 1997 ....... 480131
Docket No. 20, 1997, The Allen City of Allen, One Butler Circle,
7228). American. Allen, Texas 75013.
Tarrant (FEMA | City of Benbrook July 22, 1997, July 29, The Honorable Jerry Dunn, Mayor, | July 1, 1997 ......... 480586
Docket No. 1997, Fort Worth Star- City of Benbrook, P.O. Box 26569,
7228). Telegram. Benbrook, Texas 76126.
Dallas, Denton, | City of Carrollton July 18, 1997, July 25, The Honorable Milburn Gravley, | July 2, 1997 ......... 480167
and Collin 1997, Metrocrest News. Mayor, City of Carrollton, P.O. Box
(FEMA Dock- 110535, Carrollton, Texas 75011—
et No. 7228). 0535.
Tarrant (FEMA | City of Fort Worth | July 22, 1997, July 29, The Honorable Kenneth Barr, Mayor, | July 1, 1997 ......... 480596
Docket No. 1997, Fort Worth Star- City of Fort Worth, 1000
7228). Telegram. Throckmorton Street, Fort Worth,
Texas 76102-6311.
Tarrant (FEMA | City of Haltom August 5, 1997, August The Honorable Gary Larson, Mayor, | July 8, 1997 ......... 480599
Docket No. City. 12, 1997, Fort Worth City of Haltom City, P.O. Box
7228). Star-Telegram. 14246, Haltom City, Texas 76117—
0246.
Cameron Town of South July 24, 1997, July 31, The Honorable Edmund | June 20, 1997 ..... 480115
(FEMA Dock- Padre Island. 1997, Brownsville Her- Cyganiewicz, Mayor, Town of
et No. 7228). ald. South Padre Island, 4501 Padre
Boulevard, South Padre Island,
Texas 78597.
Bexar (FEMA City of Universal July 23, 1997, July 30, The Honorable Wesley D. Becken, | June 23, 1997 ..... 480049

Docket No.
7228).

City.

1997, San Antonio Ex-
press-News.

Mayor, City of Universal City, P.O.
Box 3008, Universal City, Texas
78148.
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(Catalog of Federal Domestic Assistance No.
83.100, Flood Insurance)

Dated: February 19, 1998.
Michael J. Armstrong,
Associate Director for Mitigation.
[FR Doc. 98-5264 Filed 2—27-98; 8:45 am]
BILLING CODE 6718-04-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Final rule.

SUMMARY: Base (1% annual chance)
flood elevations and modified base
flood elevations are made final for the
communities listed below. The base
flood elevations and modified base
flood elevations are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

EFFECTIVE DATE: The date of issuance of
the Flood Insurance Rate Map (FIRM)
showing base flood elevations and
modified base flood elevations for each
community. This date may be obtained
by contacting the office where the FIRM
is available for inspection as indicated
in the table below.

ADDRESSES: The final base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the table below.

FOR FURTHER INFORMATION CONTACT:
Frederick H. Sharrocks, Jr., Chief,
Hazard Identification Branch, Mitigation
Directorate, 500 C Street SW.,
Washington, DC 20472, (202) 646—2796.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
makes final determinations listed below
of base flood elevations and modified
base flood elevations for each
community listed. The proposed base
flood elevations and proposed modified
base flood elevations were published in
newspapers of local circulation and an
opportunity for the community or
individuals to appeal the proposed
determinations to or through the
community was provided for a period of
ninety (90) days. The proposed base
flood elevations and proposed modified
base flood elevations were also
published in the Federal Register.

This final rule is issued in accordance
with Section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR Part 67.

FEMA has developed criteria for
floodplain management in floodprone
areas in accordance with 44 CFR part
60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community.

The base flood elevations and
modified base flood elevations are made
final in the communities listed below.
Elevations at selected locations in each
community are shown.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director for Mitigation
certifies that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because final or modified
base flood elevations are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and are required to
establish and maintain community
eligibility in the NFIP. No regulatory
flexibility analysis has been prepared.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
amended to read as follows:

PART 67—[AMENDED]

1. The authority citation for Part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

8§67.11 [Amended]

2. The tables published under the
authority of §67.11 are amended as
follows:

#Depth in
feet above
ground.
*Elevation
in feet
(NGVD)

Source of flooding and location

ARIZONA

Yavapai County
porated Areas)
Docket No. 7230)

Wet Beaver Creek:
Approximately 8,800 feet
downstream of Montezuma
AVENUE ....oovvvvvviiviiiiiriiiieiinns
Approximately 5,000 feet
downstream of Montezuma
AVENUE ....covvvvvviiiiiiiiiiiiiiiinns
Approximately 2,350 feet
downstream of Montezuma
AVENUE ....oovvvvvviieiiiiiiiiiieeins
Russell Wash:
At confluence with Wet Bea-
ver Creek ...vveeeviciiiieennnn.
Just downstream of Lake
Shore Drive .......ccocceveeeeeenn,
Approximately 1,600 feet up-
stream of Montezuma Ave-
NUE oo

Maps are available for in-
spection at the Yavapai
County Flood Control District,
255 East Gurley Street, Pres-
cott, Arizona.

CALIFORNIA

(Unincor-
(FEMA

*3,360

*3,392

*3,414

*3,388
*3,412

*3,466

Incor-
(FEMA

Butte County (and
porated Areas)
Docket No. 7226)

Big Chico Creek:

At Bidwell Avenue extended,
approximately 6,400 feet
downstream of Rose Ave-
NUE eoiiiieeiie et

At diversion structure foot-
bridge, approximately
1,700 feet upstream of
Manzanita Avenue .............

Lindo Channel:

Approximately 2,000 feet
downstream of Nord Ave-
NUE oottt

Just upstream of Manzanita
AVENUE ...

Just upstream of diversion
weir dividing flow from
creek diversion channel .....

Mud Creek:

At Nord Highway ...................

At confluence with Sycamore
Creek, approximately 150
feet upstream of Highway
99 northbound

Mud Creek Diversion Channel:

At confluence with Sycamore
Creek, approximately 1,400
feet upstream of Cohasset
Road

Approximately 2,850 feet up-
stream of Wildwood Ave-
NUE oot

Sycamore Creek:

*158

*266

*168

*254

*269

*163

*175

*192

*272
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#Depth in #Depth in #Depth in
feet above feet above feet above
Source of flooding and location *glrg\bja?t?dn Source of flooding and location *Iglrg\lljgt?c;n Source of flooding and location *glrg\bja?t?dn
in feet in feet in feet
(NGVD) (NGVD) (NGVD)
At confluence with Mud Maps are available for in- Approximately 2,360 feet up-
Creek, approximately 150 spection at Merriam Library, stream of Huntington Drive *166
feet upstream of Highway California State University, Clover Valley Creek:
99 northbound ................... *175 Chico, California. At confluence of Antelope
Just downstream of Cohasset Maps are available for in- Creek .ooovvveeiiiee *228
Road .....ccooeviiiiiiee *190 spection at the City of Approximately 17,000 feet
Approximately 5,900 feet up- Oroville Public Works Depart- upstream of Clover Valley
stream of Mud Creek Di- ment, City Hall, 1735 Mont- Road ..o *497
version Channel ................. *234 gomery Street, Oroville, Cali- Dry Creel_(: )
Butte Creek: fornia. Approximately 0.5 mile down-
Approximately 2,550 feet stream of Watt Avenue at
downstream of Aguas Frias i i County limits ..........c...c....... *80
Road ... o «104 | | Milpitas (City), Santa Clara Approximately 4,400 feet up-
- County (FEMA Docket No. stream of Folsom Road ..... *154
Approximately 200 feet 7188) Dry Creek—Antelope North
downstream of Skyway ..... *243 . y - P
Just upstream of Skyway ...... *246 Berryessa Creek: ) ] Road Tributary (East
Butte Creek—nRiaht Overbank At confluence with Penitencia Branch):
Eloodi K—rRIg Creek .vvvevceeeeiiiee e, *12 At confluence with Dry Creek *111
ooaing. ) Approximately 1,000 feet up- Approximately 3,620 feet up-
At intersection of Aguas Frias stream of confluence with stream of confluence with
Road and the alignment of Penitencia Creek ............... *13 Dry Creek ....coovevevevereenne. *111
Nelson Road and Butte- . Just upstream of Los Coches Dry Creek—Antelope North
Glenn County line ............. 98 SHEEL ovvvieeeveerereeerereeeeines *30 Road Tributary (West
At Bruce Lane, approximately Just upstream of confluence Branch):
4,000 feet south of its of Piedmont Creek ............. *34 At confluence with Dry Creek *111
intersection with Hegan . Arroyo De Los Coches: Approximately 620 feet up-
Lane w.ooooevevnnisiniineissininnns 1%0 At confluence with Berryessa stream of confluence with
Butte Creek—Left Overbank Creek .oovveeeeeereeereerereeeeeaan, *30 Dry CreeK ......cocoovvrvrerenen. *111
Flooding: o Approximately 200 feet up- Dry Creek—Billy Mitchell Road
At downstream limit of de- stream of Old Piedmont Tributary:
tailed study in the inside ROAA .oovoveeeeeeereeeeeeen *145 At confluence with Dry Creek *06
area of levees ................... *94 Calera Creek: Approximately 4,750 feet up-
On Durnel Drive, just north of At confluence with Berryessa stream of Billy Mitchell
Hamlin Slough levees ........ *123 Creek .vveecveeeeeiieeeceeeenn, *13 Road ..o *119
Just downstream of Highway Approximately 800 feet up- Dry Creek—Vineyard Road
99 L *215 stream of Interstate High- Tributary:
Hamlin Slough: way 680 ......cccceveeiiiiiiiienn, *120 At confluence with Dry Creek *111
At confluence with Butte Maps are available for in- Approximately 200 feet .
CrEEK v *119 spection at the Office of the downstream of Brady Lane 134
Approximately 6,000 feet up- City Engineer, City of Dry Creek—Walerga Road
stream of Esquon Road ... *145 Milpitas, 455 East Calaveras Tributary: , .
At Oroville-Chico Highway Boulevard, Milpitas, Califor- At confluence with Dry Creek 90
(ZON€ AO) ...ocvvrvrrecricrrrnrs # nia. Approximately 4,160 feet up- 104
Little Chico—Butte Diversion Lin d;"gggkc,’ alerga Road .. 0
Channel: . Placer County (and Incor- At confluence with Cirby
At a low V"tatlerg‘ggsfs'”ga ap- porated  Areas) (FEMA CreeK oo *139
proximately eet down- Docket No. 7194) Approximately 840 feet up-
str_leam dOf an abandoned +206 | | Antelope Creek: stream of Old Auburn
rafroad .................. e At confluence with Dry Creek *154 Road .....cooevviiiiieee *169
Just downstream of diversion . Just upstream of Citrus Col- Markham Ravine:
SUUCIUTE ..ovvvvoovens 297 0Ny ROAd ..coovvereriricine, *365 At Nelson Lane .......c.ccoc.... *109
Comanche Creek: Antelope Creek Overflow Chan- At Fruitvale Road .................. *191
Approximately 14,750 feet nel: Markham Ravine Lower Tribu-
downstream of Crouch At confluence with Antelope tary:
Road ..o, *123 (0711 T *206 At confluence with Markham
Just downstream of Highway At divergence with Antelope RaVINe ......ccccevevevereieierenn, *112
99 L *216 Creek ovevvveeeieicieeee, *208 Approximately 9,400 feet up-
Little Chico Creek: Antelope Creek Tributary: stream of confluence with
Approximately 5,840 feet At confluence with Antelope Markham Ravine ............... *130
downstream of a wooden Creek .o *340 Markham Ravine Upper Tribu-
bridge approximately 4,400 Just upstream of Humphrey tary:
feet downstream of Road ......ccccoovviieiiiii, *376 At confluence with Markham
Alberton Avenue ................ *124 Auburn Ravine: Ravine .......ccccevevvvieienne *177
Approximately 3,750 feet up- Approximately 800 feet Approximately 0.25 mile up-
stream of Stilson Canyon downstream of Lozanos stream of Mulberry Lane ... *194
[=T0Y-1s R *344 Road .......ooovvviveieeiee *668 Miners Ravine:
: . Approximately 655 feet up- At Harding Boulevard ............ *154
Mi%segtrigr?\é?ltlﬁg IgJ&é l(r:]ounty stream of Southern Pacific Approximately 15,300 feet
Library. 1108 Sh Ave- Railroad crossing ............... *1,533 upstream of confluence
Y . nerman Ave Auburn Ravine Dairy Road ith Dry Creek *236
nue, Chico, California. ; y Roa wi MY LTERK oo
' ' Tributary: Secret Ravine:
At confluence with Auburn At confluence with Miners
Ravine .........cccocveiiiiiiennn. *1,308 Ravine .......cccccoevveniiniienn. *170
Just downstream of Luther Approximately 800 feet up-
Road ......c.coovviieiiiii, *1,476 stream of King Road ......... *388
Cirby Creek: Secret Ravine—Aguilar Tribu-
At confluence with Dry Creek *132 tary:
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#Depth in #Depth in #Depth in
feet above feet above feet above
Source of flooding and location *glrg\bja?t?dn Source of flooding and location *Iglrg\lljgt?c;n Source of flooding and location *glrg\bja?t?dn
in feet in feet in feet
(NGVD) (NGVD) (NGVD)
At confluence with Secret Maps are available for in- At private drive approximately
Ravine .......ccccovveiviiienninen. *250 spection at the Sierra Coun- 7,000 feet upstream of
Approximately 1,480 feet up- ty Department of Planning, U.S. Highway 171 .............. *25
stream of El Don Road ...... *296 Sierra County Courthouse Fairground Lateral:

Secret Ravine—Upper Fork: Annex, Downieville, Califor- At confluence with Bayou
At confluence with Secret nia. d’Inde Lateral .............c....... *15

Ravine s o *357 ﬁt Old Sta}te Highway 27 ...... *16
Approximately 0.25 mile up- . Gillis Lateral:
stream of King Road ......... *405 Territory of Guam (FEMA At confluence with Little In-

Strap Ravine: Docket No. 7230) dian Bayou ..........c.cccceeene.. *19
Just upstream of McClaren Pacific Ocean: Approximately 2,000 feet up-

DrivVe eeeeiiiieeiee e *157 Along the shoreline, approxi- stream of Southern Pacific
Approximately 9,500 feet up- mately 1,900 feet south- Railroad ........ccccceevviiieene. *26

stream of Sierra College east of the intersection of Hebert Lateral:

Boulevard ..........cccocveeennnnn. *301 Chagamin Lago Avenue Approximately 2,000 feet

Sucker Ravine: and Pale Duenas Street .... *26 downstream of Plant Road *14

At confluence with Secret Along the shoreline, approxi- Just upstream of Plant Road *16
Ravine ......cccccoevveeveieeeinnn. *233 mately 4,500 feet west of Indian Bayou:

Just upstream of Sopalas the intersection of Cruz Av- Approximately 500 feet up-
(] =<1 *370 enue and Parcinas Street .. *10 stream of Coffey Road ...... *18

Sucker Ravine Overflow Chan- Maps are available for in- Approximately 6,000 feet up-
nel No. 1: ; ; stream of Hickory Branch

. spection at the Public Works
At convergence with Sucker Department, 542 North Ma- Road .....coooeeeeiiiiiiieiieeeeeen, *28
Raving ......cccccovvviiiiiieninn. *309 rine Drive éuilding A Lateral 2B East and Lateral 2B
At divergence with Sucker Tammuiné Guam. West:
RaviNg ......cccccovveiiiiiieein, *324 ’ : Just downstream of New

Sucker Ravine Overflow Chan- LOUISIANA State Highway 27 .............. *15
nel No. 2: At Old State Highway 27 ...... *16
At convergence with Sucker Calcasieu Parish (Unincor- Little Indian Bayou:

Ravine .......ccccevvvieniiiiiee. *322 porated Areas) (FEMA At an unnamed road approxi-
At divergence with Sucker mately 1,300 feet upstream
- Docket No. 7226) - -
Raving ......ccccevvvecviieecinen, *336 ; ) of confluence with Indian

Sucker Ravine—Loomis Tribu- Belfield Lateral: BAYOU .vovvverericecieiereienens *19
tary: Approximately 2,000 feet up- . Approximately 3,600 feet up-

At confluence with Sucker stream of Joe Miller Road 24 stream of Birdnest Road ... *26
RAVINE ..vovoeereeeeeeeereereean, *300 At the intersection of Stafford Manchester Lateral:

Approximately 340 feet up- and Park Roads ................ *24 At McCown Road .................. *15
stream of Stonegate Road *343 Maps are available for in- Maple Fork:

Maps are available for in- SpeCtiOn at 1015 Pithon At U.S. H|ghWay 90 .ooiiiin *10
spection at the Placer Coun- Street, Lake Charles, Louisi- At Reeves Road .................... *15
ty Department of Public ana. Sabine River:

Works, 11444 B Avenue, Au- Approximately 4,500 feet up-
burn, California. Calcasieu Parish (Unincor- stream of Southern Pacific
. . Railroad ........cccceevvieeennnen. *11

Maps are available for in- porated Areas) (FEMA Approximately 70,000 feet
spection at the Planning De- Docket No. 7198) upstream of State Highway
partment, City Hall, 1390 Amoco Lateral: 12 e *33
First Street, Lincoln, Califor- Approximately 1,600 feet Sturrock Lateral:
nia. downstream of Gauthier At confluence with Indian

Maps are available for in- [270T:To ISR *9 BaYOU ..ooovvrveereeeiseeeieeis *21
spection at the City of Approximately 300 feet up- 1,400 feet upstream of Hick-

Rocklin Engineering Depart- stream of State Highway ory Branch Road ............... *25
ment, 3970 Rocklin Road, 14 e *19 West Fork of English Bayou:
Rocklin, California. Antoine Gully: At confluence with East Fork

Maps are available for in- Approximately 200 feet of English Bayou ............... *14
spection at the Engineering downstream of U.S. High- Just upstream of Metzger
Department, 316 Vernon way 90 ... *12 Road ... *22
Street, Roseville, California. Just dr?wnstream of State 30Alt/V§Sl‘ MSatmt Lﬂerﬁ/i . 16

i in- Highway 397 .......ccceevveenn. *14 ew State Righway 217 .....

Maps are available for in At M%Covaln Road .......cccoevuee *15 At the intersection of Jude
spection at the Town of - .
Loomis Town Hall, 6140 Bayou d’Inde Lateral: and Jerrie Streets .............. 17
Horseshoe Bar, Suite K, At Barney Hoffpauir Road ..... *15 Maps are available for in-

Loomis, California. Bag\/o% Verdine: . spection at the Department
; i t the intersection o of Planning and Develop-

Maps are available for in ) Rigmaiden and Fifth Ave- ment, Government Building,
spection at the City of Au 15 >
burn Planning Department, nue ... [T 1015 Pithon Street, Lake
1225 Lincoln Way, Auburn, Belfield Lateral: ) Charles, Louisiana.

California. At confluence with Little In-
dian Bayou ..........ccccceeenne. *23 MONTANA
) Just below the intersection of — -
Sierra County (and Incor- Stafford and Park Roads ... *24 Billings (City), Yellowstone
porated Areas) (FEMA Bellevue Lateral: County (FEMA Docket No.
Docket No. 7230) At confluence with West Fork 7230)
Smithneck Creek: of English Bayou ............... *20 Alkali Creek:
Approximately 2,200 feet Just upstream of Metzger At the City of Billings down-
downstream of Main Street *4,928 Road ......ccooviiiiiiiini, *22 stream—most corporate
Approximately 100 feet up- Diamond Gully: limits, approximately 1,100
stream of Bear Valley At confluence with Belfield feet downstream of Main
Road ....cccoevviiiiieee *5,317 Lateral ......ccocooevvevieeninnnn, *23 Sreet ..oveeieee e *3,129
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#Depth in
feet above
ground.
*Elevation
in feet
(NGVD)

Source of flooding and location

Approximately 4,000 feet up-
stream of Blonco Court .....

Maps are available for in-
spection at the City of Bil-
lings Building Department,
510 North 29th, Billings,
Montana.

*3,244

NEVADA

Nye County (Unincorporated
Areas) (FEMA Docket No.
7230)

Slime Wash:
Approximately 2,890 feet
downstream of Depot Road
Approximately 960 feet up-
stream of U.S. Highway 6

Maps are available for in-
spection at the Nye County
Planning Department, 1114
Globemallow Lane, Tonopah,
Nevada.

OREGON

*5,887
*6,147

Deschutes County (and In-
corporated Areas) (FEMA
Docket No. 7230)

Deschutes River (At Sunriver):
Approximately 4 miles down-
stream of General Patch
Bridge
At General Patch Bridge .......
Approximately 1.7 miles up-
stream of General Patch
Bridge
Maps are available for in-
spection at the Deschutes
County Community Develop-
ment Department, 1130
Northwest Harriman, Bend,
Oregon.

*4,161
*4,164

*4,166

(Catalog of Federal Domestic Assistance No.
83.100, Flood Insurance)

Dated: February 19, 1998.
Michael J. Armstrong,
Associate Director for Mitigation.
[FR Doc. 98-5263 Filed 2—27-98; 8:45 am]
BILLING CODE 6718-04-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1 and 24
[WT Docket No. 97-82, FCC 98-28]

Installment Payment Financing for
Personal Communications Services
(PCS) Licensees

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission changed the
February 26, 1998 election deadline for
broadband Personal Communications
Services (PCS) C block licensees to elect
to continue under the existing
installment payment plan or to elect one
of the three alternative payment options.
The deadline will be 60 days after
publication of the Commission’s
forthcoming Order on Reconsideration
in the Federal Register. The
Commission also changed the payment
resumption date for C and F block
licensees to at least 30 days after the
revised election date.

DATES: Effective February 24, 1998.

ADDRESSES: Federal Communications
Commission, 1919 M Street, N.W.,
Room 222, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
David Shiffrin, Auctions and Industry
Analysis Division, Wireless
Telecommunications Bureau, at (202)
418-0660.

SUPPLEMENTARY INFORMATION: The
following is a synopsis of an Order in
WT Docket No. 97-82, FCC 98-28
which was adopted on February 24,
1998 and released on February 24, 1998.
A copy of the complete item is available
for inspection and copying during
normal business hours in the FCC
Reference Center, Room 239, 1919 M
Street, N.W., Washington, D.C. 20554.
The complete text may be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, N.W.,
Washington, D.C. 20036, (202) 857—
3800. The complete Order also is
available on the Commission’s Internet
home page (http://www.fcc.gov).

Summary of Action

1. On September 25, 1997, the
Commission adopted a Second Report
and Order and Further Notice of
Proposed Rule Making, 62 FR 55348,
October 24, 1997 (‘“‘Second Report and
Order”’) which established January 15,
1998 as the deadline for broadband
Personal Communications Services
(PCS) C block licensees to elect to
continue under the existing installment
payment plan or to elect one of the three
alternative payment options. On January
7, 1998, we changed that election date
to February 26, 1998 in order to allow
us time to respond to petitions seeking
reconsideration of the Second Report
and Order. See Order, 63 FR 2170,
January 14, 1998. In the Order, we
stated that “‘[m]oving the election date
will serve the public interest by

permitting licensees to submit their
election after final disposition of
arguments raised on reconsideration.”

2. Although we initially believed a
February 26 election date would
provide us sufficient time to respond to
the arguments raised by petitioners, we
now find it will take additional time to
consider the numerous and wide-
ranging issues involved. In their joint
petition for reconsideration, Northern
Michigan PCS Consortium L.L.C. and
Wireless 2000, Inc. request that we
extend the election deadline to a date
that is 60 days after issuance of the
reconsideration order. We agree with
these petitioners that 60 days would
provide licensees an adequate review
period. Accordingly, we will move the
election date for C block licensees to 60
days after publication of our
forthcoming Order on Reconsideration
in the Federal Register.

3. In order to provide licensees
adequate time between the election date
and the resumption of payment
deadline, we will move the March 31,
1998 payment deadline for both C and
F block licensees to a date that is at least
30 days after the revised election date.
To avoid any potential confusion, the
specific dates for election and payment
resumption will be set forth in a public
notice issued under delegated authority
by the Wireless Telecommunications
Bureau.

4. Accordingly, It Is Ordered that,
pursuant to sections 4(i), 303(r), and
309(j) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i),
303(r), and 309(j), the election deadline
for C block licensees and the March 31,
1998 payment deadline for C and F
block licensees are extended as
specified herein and the petition for
reconsideration filed by Northern
Michigan PCS Consortium L.L.C. and
Wireless 2000, Inc. is hereby Granted in
Part. This Order shall become effective
upon its release. See 5 U.S.C. 553(d)(1).

List of Subjects
47 CFR Part 1

Practice and procedure.
47 CFR Part 24

Personal Communications Service.

Federal Communications Commission.
Magalie Roman Salas,

Secretary.

[FR Doc. 98-5335 Filed 2—-27-98; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 970930235-8028-02; I.D.
022498A]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and South Atlantic;
Closure

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS closes the commercial
run-around gillnet fishery for king
mackerel in the exclusive economic
zone (EEZ) in the Florida west coast
subzone. This closure is necessary to
protect the overfished Gulf king
mackerel resource.

DATES: Effective 6:00 p.m., local time,
February 24, 1998, through June 30,
1998.

FOR FURTHER INFORMATION CONTACT:
Mark F. Godcharles, 813-570-5305
SUPPLEMENTARY INFORMATION: The
fishery for coastal migratory pelagic fish
(king mackerel, Spanish mackerel, cero,
cobia, little tunny, dolphin, and, in the
Gulf of Mexico only, bluefish) is
managed under the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic (FMP).
The FMP was prepared by the Gulf of
Mexico and South Atlantic Fishery
Management Councils (Councils) and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act by
regulations at 50 CFR part 622.

Based on the Councils’ recommended
total allowable catch and the allocation
ratios in the FMP, NMFS recently
implemented (63 FR 8353, February 19,
1998) a commercial quota for the Gulf
of Mexico migratory group of king
mackerel in the Florida west coast
subzone of 1.17 million Ib (0.53 million
kg). That quota was further divided into
two equal quotas of 585,000 Ib (265,352
kg) for vessels in each of two groups by
gear types—vessels fishing with run-
around gillnets and those using hook-
and-line gear (50 CFR
622.42(c)(1)(i)(A)(2)). The fishery was
opened February 20, 1998 (63 FR 9158,
February 24, 1998), to allow harvest of
the remaining balance between the
newly implemented quota and former,
lower quota of 432,500 Ib (196,179 kg).

In accordance with 50 CFR
622.43(a)(3), NMFS is required to close
any segment of the king mackerel
commercial fishery when its allocation
or quota is reached or is projected to be
reached by publishing a notification in
the Federal Register. NMFS has
determined that the commercial quota
of 585,000 Ib (265,352 kg) for Gulf group
king mackerel for vessels using run-
around gillnets in the Florida west coast
subzone was reached on February 23,
1998. Accordingly, the commercial
fishery for king mackerel for such
vessels in the Florida west coast
subzone is closed effective 6:00 p.m.,
local time, February 24, 1998, through
June 30, 1998, the end of the fishing
year.

The Florida west coast subzone
extends from 87°31°06”" W. long. (due
south of the Alabama/Florida boundary)
to: (1) 25°20.4’ N. lat. (due east of the
Dade/Monroe County, FL, boundary)
through March 31, 1998; and (2) 25°48’
N. lat. (due west of the Monroe/Collier
County, FL, boundary) from April 1,
1998, through October 31, 1998.

Classification

This action is taken under 50 CFR
622.43(a)(3) and is exempt from review
under E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: February 24, 1998.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 98-5183 Filed 2-24-98; 3:20 pm]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 697

[Docket No. 980129023-8023-01; I.D.
121997B]

RIN: 0648-AJ74

Atlantic Coastal Fisheries Cooperative
Management Act Provisions; American
Lobster Fishery; Interim Prohibition on
Certain Vessels Landing Lobster in
Excess of Specified Limits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Interim final rule; request for
comments.

SUMMARY: NMFS issues this interim
final rule to implement Congressionally
mandated regulations contained in the

Sustainable Fisheries Act (SFA), which
amended the Atlantic Coastal Fisheries
Cooperative Management Act (Atlantic
Coastal Act). The interim final rule
implements regulations that prohibit
any vessel that takes lobster in the
Exclusive Economic Zone (EEZ) by a
method other than pots or traps from
landing lobsters (or any parts thereof) at
any location within the United States in
excess of 100 lobsters (or parts thereof)
for each fishing trip of 24 hours, or less
duration, 500 lobsters (or parts thereof)
during any 5-day period; or 500 lobsters
(or parts thereof) for each fishing trip of
5 days or longer.

DATES: Effective March 1, 1998. Written
comments must be received on or before
April 1, 1998. Comments will be
considered by NMFS during separate
and forthcoming proposed regulations
to end overfishing of American lobsters
by all methods of harvest in the EEZ.
ADDRESSES: Comments on the rule
should be sent to, and copies of the
environmental assessment/regulatory
impact review (EA/RIR) are available
from, Richard H. Schaefer, Chief, Staff
Office for Intergovernmental and
Recreational Fisheries, NMFS, 8484
Georgia Avenue, Suite 425, Silver
Spring, MD 20910-3282.

FOR FURTHER INFORMATION CONTACT: Tom
Meyer, Telephone 301-427-2014
SUPPLEMENTARY INFORMATION:

Background

On October 11, 1996, the Sustainable
Fisheries Act (SFA) was signed into law
(Pub. L. 104-297). The SFA amended,
among other statutes, the Atlantic
Coastal Fisheries Cooperative
Management Act (16 U.S.C. 5101 et
seq.). Section 404(c) of the SFA
amended the Atlantic Coastal Act by
adding a new section 810 to require
that, if no regulations have been issued
under section 804(b) of the Atlantic
Coastal Act by December 31, 1997, to
implement a coastal fishery
management plan for American lobster,
the Secretary of Commerce (Secretary)
shall issue interim regulations before
March 1, 1998, that will prohibit any
vessel that takes lobsters in the EEZ by
a method other than pots or traps from
landing lobsters (or any parts thereof) at
any location within the United States in
excess of 100 lobsters (or parts thereof)
for each fishing trip of 24—hours, or less
duration, 500 lobsters (or parts thereof)
during any 5-day period, or 500 lobsters
(or parts thereof) for a trip of 5 days or
longer. Additionally, the Secretary,
before January 1, 1998, shall monitor, on
a timely basis, landings of American
lobster, and, if the Secretary determines
that catches from vessels that take



Federal Register/Vol. 63, No. 40/Monday, March 2, 1998/Rules and Regulations

10155

lobsters in the EEZ by a method other
than pots or traps have increased
significantly, then the Secretary may,
consistent with the national standards
in section 301 of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act)(16 U.S.C.
1801) and after opportunity for public
comment and consultation with the
Atlantic States Marine Fisheries
Commission (ASMFC), implement
regulations under section 804(b) of the
Atlantic Coastal Act that are necessary
for the conservation of American
lobster. Regulations issued under
section 810 of the Atlantic Coastal Act
shall remain in effect until the Secretary
implements regulations under section
804(b) of the Atlantic Coastal Act to
implement a coastal fishery
management plan for American lobster.

Discussion

The ASMFC’s Amendment 3 to the
Fishery Management Plan for American
Lobster (Lobster Plan) was approved by
ASMFC on December 12, 1997. NMFS
participated in the development of the
Lobster Plan, and, therefore, until the
Lobster Plan was completed, could not
develop regulations compatible with
ASMFC’s plan under section 804(b) of
the Atlantic Coastal Act. Since approval
of Amendment 3, NMFS has begun
developing regulations under section
804(b) of the Atlantic Coastal Act, but
these regulations will not be in place by
March 1, 1998. Therefore, the
Congressionally mandated interim
regulations contained herein are being
issued under section 810(a) of the
Atlantic Coastal Act until regulations
under section 804(b) are completed.
These interim regulations will be one of
the alternatives assessed in developing
regulations under section 804(b).

This interim final rule consists of
definitions of terms and three
prohibitions that apply to vessels that
take lobsters in the EEZ by any method
other than pots or traps. The first
prohibition applies to fishing trips of 24
hours, or less in duration, and
implements a landing limit of 100
lobsters, or parts thereof, for each such
trip. The second prohibition applies to
any 5-day period, and implements a
landing limit of 500 lobster, or parts
thereof. The third prohibition applies to
fishing trips longer than 5 days and
implements a 500 lobster, or parts
thereof, landing limit for any trip longer
than 5 days. This interim final rule does
not supersede the existing regulations

under the Magnuson-Stevens Act that
appear at 50 CFR part 648 and 649,
including applicability to vessels that
have lobster permits under 50 CFR
649.4.

Classification

This rule is consistent with 5107b of
the Atlantic Coastal Fisheries
Cooperative Management Act.

Under authority of 5 U.S.C 553(b)(B),
NMFS is waiving the requirement to
provide prior notice and an opportunity
for public comment as these procedures
are unnecessary. This rule and its
provisions are mandated by the Atlantic
Coastal Fisheries Cooperative
Management Act (16 U.S.C. 5101 et
seq.). NMFS has no discretion in
implementing the provisions of this
statute; therefore, prior notice and
comment are unnecessary, as NMFS has
no authority to alter any provisions of
the statute. However, NMFS is
requesting comments on this rule for
consideration during the development
of separate and forthcoming proposed
regulations to end overfishing of
American lobsters by all methods of
harvest in the EEZ. Pursuant to 5 U.S.C.
553(d)(3), the Assistant Administrator
for Fisheries, NOAA, finds for good
cause that a full 30-day delay in the
effective date of this rule is unnecessary
because the possession limits
implemented herein are not a
requirement for which regulated entities
require time to come into compliance.

Because prior notice and an
opportunity for public comment are not
required to be provided for this rule by
5 U.S.C. 553, or any law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., are
inapplicable. Therefore, no initial
regulatory flexibility analysis was
prepared.

This interim final rule has been
determined to be not significant for
purposes of E.O. 12866.

List of Subjects in 50 CFR Part 697

Administrative practice and
procedure, Fisheries, Fishing.
Dated: February 25, 1998.
Rolland A. Schmitten,
Assistant Administrator for Fisheries,
National Marine Fisheries Services.

For the reasons set out in the
preamble, 50 CFR part 697 is amended
as follows:

PART 697—ATLANTIC COASTAL
FISHERIES COOPERATIVE
MANAGEMENT

1. The authority citation for part 697
continues to read as follows:

Authority: 16 U.S.C. 1851 note; 16 U.S.C.
5101 et seq.

2. In 8697.2, definitions for
“American lobster,” “Fishing trip,”
“Parts thereof,” “Pot or Trap,” are
added, in alphabetical order, to read as
follows:

§697.2 Definitions.
* * * * *
American lobster orlobster means the

species Homarus americanus.
* * * * *

Fishing trip or trip means a period of
time during which fishing is conducted,
beginning when the vessel leaves port
and ending when the vessel returns to
port.

* * * * *

Parts thereof means any part of an
American lobster.

* * * * *

Pot or Trap means any structure or
other device that, other than a net, is
placed on the ocean bottom and is
designed to or is capable of catching
lobsters.

* * * * *

3. In §697.6, paragraph (c) is added to
read as follows:

§697.6 Prohibitions.

* * * * *

(c) American Lobster fishery. In
addition to the prohibitions set forth in
§600.725 of this chapter and the
restrictions set forth in § 648.80 of this
chapter, it is unlawful for a vessel that
has a vessel permit issued under 50 CFR
649.4, that takes lobsters by any method
other than pots or traps, or that takes
lobsters on a fishing trip in the EEZ by
any method other than pots or traps to
do any of the following:

(1) For each fishing trip of 24 hours
or less duration, land American lobsters
in excess of 100 lobsters, or parts
thereof.

(2) During any 5-day period, land
American lobsters in excess of 500
lobsters, or parts thereof.

(3) For each fishing trip of 5 or more
days duration, land American lobsters
in excess of 500 lobsters, or parts
thereof.

[FR Doc. 98-5319 Filed 2—25-98; 3:11 pm]
BILLING CODE 3510-22-F
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Proposed Rules

Federal Register

Vol. 63, No. 40
Monday, March 2, 1998

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 97-CE-116-AD]
RIN 2120-AA64

Airworthiness Directives; SAFT
America Inc. Part Number (P/N)
021929-000 (McDonnell Douglas P/N
43B034LB02) and P/N 021904-000
(McDonnell Douglas P/N 43BO34LB03)
Nickel Cadmium Batteries

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to SAFT America
Inc. P/N 021929-000 (McDonnell
Douglas P/N 43B0O34LB02) and P/N
021904-000 (McDonnell Douglas P/N
43B0O34LB03) nickel cadmium batteries
that are installed on aircraft. The
proposed AD would require replacing
all battery terminal screws, verifying
that the battery contains design
specification cells, and replacing the
cells if the battery contains non-design
specification cells. The proposed AD is
the result of an incident where the cell
screws on one of the affected batteries
were exposed to chloride, which caused
the heads of some fasteners to shear off
and eventually resulted in the battery
exploding. The actions specified by the
proposed AD are intended to prevent
such an occurrence, which could result
in loss of emergency power to electrical
flight components or other emergency
power systems required in the event of
loss of the aircraft primary power
source.

DATES: Comments must be received on
or before May 8, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 97—-CE—

116—-AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.

Service information that applies to the
proposed AD may be obtained from
SAFT America Inc., 711 Industrial
Boulevard, Valdosta, Georgia 31601;
telephone: (912) 245-2820; facsimile:
(912) 245-2827. This information also
may be examined at the Rules Docket at
the address above.

FOR FURTHER INFORMATION CONTACT:
Hector Hernandez, Aerospace Engineer,
Atlanta Aircraft Certification Office,
One Crown Center, 1895 Phoenix
Boulevard, suite 450, Atlanta, Georgia
30349; telephone: (770) 703—6069;
facsimile: (770) 703 6097.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 97-CE-116—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 97-CE-116—-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

The FAA has received a report of an
incident where a certain SAFT America
Inc. nickel cadmium battery (installed
on a McDonnell Douglas DC-9 aircraft)
exploded during preflight. Examination
revealed that the battery cell (terminal)
screws were exposed to chloride. This
caused the socket head of some
fasteners to shear off.

Sheared fastener heads cause the
possibility of other hardware in the
battery to come into contact with the
negative and positive battery terminals.
This causes shorting of the battery with
possible explosion.

The SAFT America Inc. batteries
affected that are susceptible to this
problem are part number (P/N) 021929—
000 (McDonnell Douglas P/N
43B034LB02) and P/N 021904-000
(McDonnell Douglas P/N 43BO34LB03).

Relevant Service Information

SAFT America Inc. has issued SAFT
Aviation Batteries Mandatory Service
Bulletin Document No. A00027, Rev. F,
dated January 15, 1998, which specifies
procedures for replacing all terminal
screws in an affected battery and
verifying that the battery contains
design specification cells.

The FAA’s Determination

After examining the circumstances
and reviewing all available information
related to the incidents described above,
including the referenced service
bulletin, the FAA has determined that
AD action should be taken to prevent
the battery from shorting out or
exploding if the heads of fasteners
become sheared off. This could result in
loss of emergency power to electrical
flight components or other emergency
power systems required in the event of
loss of the aircraft primary power
source.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
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develop in aircraft that have a SAFT P/
N 021929-000 (McDonnell Douglas P/N
43B034LB02) or P/N 021904000
(McDonnell Douglas P/N 43BO34LB03)
nickel cadmium battery installed, the
FAA is proposing AD action. The
proposed AD would require replacing
all battery terminal screws, verifying
that the battery contains design
specification cells, and replacing the
cells if the battery contains non-design
specification cells. Accomplishment of
the proposed actions would be in
accordance with the previously
referenced service information.

Cost Impact

The FAA estimates that 1,004 aircraft
in the U.S. registry could have at least
one of the affected batteries installed
and would be affected by the proposed
AD, that it would take approximately 16
workhours per aircraft to accomplish
the proposed actions, and that the
average labor rate is approximately $60
an hour. Parts cost approximately $78
per battery (two batteries per aircraft =
$156). Based on these figures, the total
cost impact of the proposed AD on U.S.
operators is estimated to be $1,120,464,
or $1,116 per aircraft if all aircraft have
two batteries installed.

Compliance Time of the Proposed AD

The unsafe condition specified by the
proposed AD is caused by corrosion.
Corrosion can occur regardless of
whether the aircraft is in operation or is
in storage. Therefore, to assure that the
unsafe condition specified in the
proposed AD does not go undetected for
a long period of time, the compliance is
presented in calendar time instead of
hours time-in-service (TIS).

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory

Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Saft America Inc.: Docket No. 97-CE-116—
AD.

Applicability: Part Number (P/N) 021929—
000 (McDonnell Douglas P/N 43BO34LB02)
and P/N 021904—-000 (McDonnell Douglas P/
N 43BO34LB03) Nickel Cadmium Batteries
that are installed on, but not limited to,
McDonnell Douglas DC-9 and MD-80
aircraft, all serial numbers, certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision that incorporates one of the
affected batteries, regardless of whether it has
been modified, altered, or repaired in the
area subject to the requirements of this AD.
For aircraft that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required at the next
scheduled battery maintenance that occurs 3
calendar months after the effective date of
this AD or within the next 15 calendar
months after the effective date of this AD,
whichever occurs first, unless already
accomplished.

To prevent the battery from shorting out or
exploding if the heads of fasteners become
sheared off, which could result in loss of
emergency power to electrical flight
components or other emergency power
systems required in the event of loss of the

aircraft primary power source, accomplish
the following:

(a) Replace all battery terminal screws,
verify that the battery contains design
specification cells, and replace the cells if the
battery contains non-design specification
cells. Accomplish these actions in
accordance with the INSTRUCTIONS section
of SAFT Aviation Batteries Mandatory
Service Bulletin Document No. A00027, Rev
F, dated January 15, 1998.

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Atlanta Aircraft
Certification Office, One Crown Center, 1895
Phoenix Boulevard, suite 450, Atlanta,
Georgia 30349. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Atlanta Aircraft Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Atlanta Aircraft
Certification Office.

(d) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to SAFT America Inc.,
711 Industrial Boulevard, Valdosta, Georgia
31601; or may examine this document at the
FAA, Central Region, Office of the Regional
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on
February 23, 1998.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-5203 Filed 2—27-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-CE-141-AD]

RIN 2120-AA64

Airworthiness Directives; Industrie

Aeronautiche e Meccaniche Rinaldo
Piaggio S.p.A. Model P-180 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain
Industrie Aeronautiche e Meccaniche
Rinaldo Piaggio S.p.A. (Piaggio) Model
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P-180 airplanes. The proposed action
would require modifying the low pitch
stop switch support. The proposed AD
is the result of mandatory continuing
airworthiness information (MCAI)
issued by the airworthiness authority for
Italy. The actions specified by the
proposed AD are intended to prevent
low pitch stop switch support
displacement, which if not corrected,
could result in an improper cockpit
indication that the propeller is in the
Beta range and cause loss of control of
the airplane.
DATES: Comments must be received on
or before April 10, 1998.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 97—CE—
141-AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
Industrie Aeronautiche e Meccaniche
Rinaldo Piaggio S.p.A., Via Cibrario, 4
16154 Genoa, Italy. This information
also may be examined at the Rules
Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
David O. Keenan , Project Officer, FAA,
Small Airplane Directorate, Aircraft
Certification Service, 1201 Walnut, suite
900, Kansas City, Missouri 64106;
telephone: (816) 426-6934; facsimile:
(816) 426-2169.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this

proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 97-CE-141-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 97-CE-141-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

The Registro Aeronautico Italiano
(R.A.L), which is the airworthiness
authority for Italy, notified the FAA that
an unsafe condition may exist on certain
Piaggio Model P-180 airplanes. The
R.A.l. reports that the low pitch stop
switch support may come loose in these
airplanes. The activating rod of the low
pitch stop switch is supported at one
end by a steel bushing. It is possible for
the bushing to enlarge, which would
allow rotation and displacement of the
activating rod. This condition, if not
corrected, could result in an improper
cockpit indication as to whether or not
the propeller is in the Beta range and
possibly cause loss of control of the
airplane.

Relevant Service Information

Piaggio has issued Service Bulletin
No. SB—80-0080, dated July 3, 1997,
which specifies procedures for
modifying the low pitch stop switch
support by installing a retaining plate
that locks the steel bushing in place.

The R.A.l. classified this service
bulletin as mandatory and issued Italian
AD 97-217, dated July 28, 1997, in
order to assure the continued
airworthiness of these airplanes in Italy.

The FAA’s Determination

This airplane model is manufactured
in Italy and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the R.A.l. has kept the FAA informed of
the situation described above.

The FAA has examined the findings
of the R.A.l,, reviewed all available
information, including the service
information referenced above, and

determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other Piaggio Model P-180
airplanes of the same type design
registered in the United States, the
proposed AD would require modifying
the low pitch stop switch support.
Accomplishment of the proposed
modification would be in accordance
with Piaggio Service Bulletin No. SB—
80-0080, dated July 3, 1997.

Cost Impact

The FAA estimates that 5 airplanes in
the U.S. registry would be affected by
the proposed AD, that it would take
approximately 6 workhours per airplane
to accomplish the proposed action, and
that the average labor rate is
approximately $60 an hour. Parts cost
approximately $100.00 per airplane.
Based on these figures, the total cost
impact of the proposed AD on U.S.
operators is estimated to be $2,300 or
$460 per airplane.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.
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The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Industrie Aeronautiche E Meccaniche
Rinaldo Piaggio S.P.A: Docket No. 97—
CE-141-AD.

Applicability: Model P-180 airplanes
(serial numbers 1001, 1002, 1004, and 1006
through 1033), certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 150
hours time-in-service (TIS) after the effective
date of this AD, unless already accomplished.

To prevent low pitch stop switch support
displacement, which if not corrected, could
result in an improper cockpit indication that
the propeller is in the Beta range and cause
loss of control of the airplane, accomplish the
following:

(a) Modify the low pitch stop switch
support in accordance with I.A.M. Rinaldo
Piaggio Service Bulletin No. SB—80-0080;
Original Issue: July 3, 1997.

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, 1201 Walnut, suite 900, Kansas
City, Missouri 64106. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 2: Information concerning the
existence of approved alternative methods of

compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(d) Questions or technical information
related to Piaggio Service Bulletin No. SB—
80-0080, dated July 3, 1997, should be
directed to I.A.M. Rinaldo Piaggio S.p.A., Via
Cibrario, 4 16154 Geona, Italy. This service
information may be examined at the FAA,
Central Region, Office of the Regional
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

Note 3: The subject of this AD is addressed
in Italian AD 97-217, dated July 28, 1997.

Issued in Kansas City, Missouri, on
February 23, 1998.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-5202 Filed 2-27-98; 8:45 am]
BILLING CODE 4910-13-U

OFFICE OF THE UNITED STATES
TRADE REPRESENTATIVE

15 CFR Part 2004

Proposed Revisions to the Agency’s
Freedom of Information Act
Regulations

AGENCY: The Office of the United States
Trade Representative.

ACTION: Proposed rule.

SUMMARY: This document sets forth
proposed revisions of the Office of the
United States Trade Representative’s
(““USTR”) regulations under the
Freedom of Information Act (FOIA). The
proposed revisions reflect the principles
established by President Clinton and
Attorney General Reno in their FOIA
Policy Memoranda of October 4, 1993.
The proposed regulations also reflect
updated cost figures to be used in
calculating and charging fees.
Additionally, the proposed regulations
contain new provisions implementing
the Electronic Freedom of Information
Act Amendments of 1996.
DATES: Submit comments on or before
April 1, 1998.
ADDRESSES: Address all comments
concerning this proposed rule to
Elizabeth Hyman, Office of the General
Counsel, Office of the United States
Trade Representative, 600 17th Street,
N.W., Washington, D.C. 20508.
FOR FURTHER INFORMATION CONTACT:
Ms. Elizabeth Hyman at (202) 395-3432.
SUPPLEMENTARY INFORMATION: This
document sets forth proposed revisions
of the Office of the United States Trade
Representative’s regulations under the
Freedom of Information Act.

New provisions implementing the
Electronic Freedom of Information Act

Amendments of 1996 are found at
§2004.3(c)(4) (electronic reading room),
§2004.6 (timing of response),
§2004.5(b) and § 2004.13(c) (deletion
marking), § 2004.5(c)(2) (volume
estimation), § 2004.3(b)(2) and
§2004.8(b)(3) (format of disclosure), and
§2004.8(b)(8) (electronic searches). For
specific sections and subsections
implementing of the regulations
implementing the Electronic Freedom of
Information Act Amendments of 1996,
the following effective dates apply:

Section 2004.3(c)(4)—electronic reading
room—November 1, 1997

Section 2004.6(d), (e), and (f)—
processing requests under unusual
circumstances, multi-track systems,
and with expedited treatment—
October 2, 1997; and

Section 2004.5(c)(2)—Volume
estimation—October 2, 1997.

Regulatory Flexibility Act

The United States Trade
Representative, in accordance with the
Regulatory Flexibility Act (5 U.S.C.
606(b)), has reviewed this regulation
and by approving it certifies that this
regulation will not have a significant
impact on a substantial number of small
entities. This is because costs assessed
by USTR will be nominal. Under the
Freedom of Information Act, agencies
may recover only the direct costs for
searching for, reviewing, and
duplicating the records processed for
requesters. Further, the “small entities”
that make FOIA requests, as compared
with individual requesters and other
requesters, are relatively few in number.

Executive Order 12866

This regulation has been drafted and
reviewed in accordance with Executive
Order 12866, Sec. 1(b), Principles of
Regulation. The Office of Management
and Budget has determined that this
rule is a “‘significant regulatory action”
under Executive Order 12866, Sec. 3(f),
Regulatory Planning and Review, and
accordingly this rule has been reviewed
by that office.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.



10160

Federal Register/Vol. 63, No. 40/Monday, March 2, 1998/Proposed Rules

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by Sec. 804 of the Small
Business Regulatory Enforcement Act of
1996. This rule will not result in an
annual effect on the economy of
$100,000,000 or more; a major increase
in costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Paperwork Reduction Act

This part does not impose any
reporting or record keeping
requirements under the Paperwork
Reduction Act of 1995.

List of Subjects in 15 CFR Part 2004

Freedom of information.

For the reasons stated in the
preamble, the Office of the United States
Trade Representative proposes to amend
15 CFR Ch. XX by revising Part 2004 to
read as follows:

PART 2004—FREEDOM OF
INFORMATION POLICIES AND
PROCEDURES

Subpart A—Procedures Regarding FOIA
Requests to USTR

Sec.

2004.1
2004.2
2004.3
2004.4

General.

Public reading room.

Material available to public.

Requirements for making requests.

2004.5 Responses to requests.

2004.6 Time limits and expedited
processing.

2004.7 Administrative appeals.

2004.8 Fees—definitions.

2004.9 Fee designations.

2004.10 Miscellaneous fee provisions.

Subpart B—Rules governing disclosure

2004.11 Notification regarding requests for
confidential business information.

2004.12 Classified information.

2004.13 Records which may be exempt
from disclosure.

2004.14 Annual report to Congress.

Authority: 5 U.S.C. 552, 31 U.S.C. 3717, 44
U.S.C. chapter 35.

Subpart A—Procedures Regarding
FOIA Requests to USTR

§2004.1 General.

The Office of the United States Trade
Representative (USTR) was established
in the Executive Office of the President
pursuant to the Trade Act of 1974,
Public Law 93-618, as amended. That
law describes the principal statutory
functions of the Office and its
organization. The agency’s office is

located at 600 17th Street, N.W.,
Washington, D.C. 20508. This
information is furnished for the
guidance of the public and in
compliance with the requirements of
section 552 of title 5 U.S.C., as
amended. Information routinely
provided to the public as part of a
regular agency activity (for example,
press releases issued by the Office of
Public Affairs) may be provided to the
public without following this subpart.
As a matter of policy, USTR makes
discretionary disclosures of records or
information exempt under the FOIA
whenever disclosure would not
foreseeably harm an interest protected
by a FOIA exemption, but this policy
does not create any right enforceable in
court.

§2004.2 Public reading room.

USTR maintains a public reading
room at 600 17th Street, N.W.,
Washington, D.C. The reading room
contains records that the FOIA requires
to be made regularly available for public
inspection and copying.

§2004.3 Material available to the public.

(a) In general. Nonexempt records
released under the authority of this part
are considered to be in the public
domain. (See §2004.13 to determine
what exemptions may be applied under
FOIA.) Such records may also be made
available in the USTR reading room in
paper form, as well as electronically to
facilitate public access (described in
paragraph (c) of this section).
Discretionary releases to FOIA
requesters constitute a waiver of the
FOIA exemptions that otherwise apply.
Disclosure to a properly constituted
advisory committee, to Congress, to
foreign governments or multilateral
organizations, or other Federal agencies
does not waive the exemption.

(b) Creating a record. (1) A record
must exist and be in the possession of
USTR at the time of the request to be
considered subject to this part and the
FOIA. There is no obligation to create,
compile, or obtain from outside the
agency a record to satisfy a FOIA
request.

(2) In regard to electronic data, the
issue of whether records are actually
created or merely extracted from an
existing database is not always readily
apparent. Consequently, when
responding to FOIA requests for
electronic data where creation of a
record, programming, or particular
format become an issue, USTR shall
apply a standard of “‘reasonable efforts.”
In other words, if the capability exists
to respond to the request and the effort
would not significantly interfere with

the operation of the agency’s
information systems, then the request
should be processed. However, the
request need not be processed where the
capability to respond does not exist
without a significant expenditure of
resources, thus interfering with
operations. A significant expenditure of
resources in both time and manpower
that would cause a significant
interference with the operation of
USTR’s automated information system
would exceed reasonable efforts.

(c) Information available in the public
reading room. (1) Index of available
information. USTR will maintain and
make available for public inspection
and copying a current index providing
identifying information for the public as
to any matter which is issued, adopted,
or promulgated after July 4, 1967, and
which is retained as a record and is
required to be made available or
published. Copies of the index are
available upon request for a fee of the
direct cost of duplication.

(2) Availability of released records.
USTR will make available for public
inspection and copying copies of
records which have been released and
which the agency determines, because
of their subject matter, have become or
are likely to become the subject of
subsequent requests for substantially the
same records.

(3) Index of released materials.
USTRA will maintain and make
available for public inspection and
copying a general index of records
which have been released and which
USTR determines because of their
subject matter have become or are likely
to become the subject of subsequent
requests for substantially the same
records. The index will be available by
computer telecommunications by
December 31, 1999.

(4) Electronic availability. Records
described in this paragraph (c)(4) which
are created by USTR on or after
November 1, 1996, will be made
available by November 1, 1997,
including by computer
telecommunications, or if those have
not been established, by other electronic
means. Specifically the records are:

(i) Administrative staff manuals and
instructions, or portions thereof, that
establish USTR policy or intepretations
of policy that affect a member of the
public. This provision does not apply to
instructions for employees on tactics
and techniques to be used in performing
their duties, or to instructions relating to
the internal management of USTR.

(ii) Those requested records that have
been released in part or in whole, which
because of the nature of the subject
matter, have become or are likely to
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become the subject of subsequent
requests for substantially the same
records.

§2004.4 Requirements for making
requests.

(a) All identifiable records of the
Office of the United States Trade
Representative (USTR) shall be made
available to the public upon compliance
with the procedures established in this
part, except to the extent that a
determination is made to withhold a
record subject to exemption under 5
U.S.C. 552(b) and (c).

(b) All requests for records must be in
writing and shall be addressed to
Freedom of Information Officer, Office
of the United States Trade
Representative, 600 17th Street, N.W.,
Washington, D.C. 20508.

(c) Description of records sought. The
requester must describe the records that
he/she seeks in enough detail to enable
USTR personnel to locate them with a
reasonable amount of effort. Whenever
possible, the request should include
specific information about each record
sought, such as the date, title or name,
author, recipient, and subject matter of
the record. In addition, if the requester
desires records pertaining to a specific
trade negotiation or dispute, he/she
should provide the specific name of the
proceeding or negotiation, and the
nature of that case or matter. As a
general rule, the greater the specificity
about the records or type or records
wanted, the more likely USTR will be
able to locate those records in response
to your request. If USTR determines that
a request does not reasonably describe
records, it shall notify the requester
either of the additional information
needed or explain why the request is
otherwise insufficient. USTR also shall
give the requester an opportunity to
discuss the request so that it may be
modified to meet the requirements of
this section.

(d) Agreement to pay fees. If the
requester makes a FOIA request, it shall
be considered an agreement by the
requester to pay all applicable fees
charged under §2004.9, unless he/she
seeks a waiver of fees. USTR ordinarily
will confirm this agreement in an
acknowledgment letter. When making a
request, the requester may state a
willingness to pay a specific maximum
amount without further consultation.

§2004.5 Responses to requests.

(a) Acknowledgments of requests. On
receipt of a request, USTR ordinarily
shall send an acknowledgment letter to
the requester which shall confirm, or
ask for confirmation, of the requester’s
agreement or willingness to pay fees

under §2004.9, and provide an assigned
request number for further reference.

(b) Consultations and referrals. (1)
Determining the Origin of the Record.
When USTR receives a request for a
record in its possession, it shall
determine whether another agency of
the Federal Government is better able to
determine whether the record is exempt
from disclosure under the FOIA and, if
so, whether it should be disclosed as a
matter of administrative discretion. If
USTR determines that it is best able to
respond to the request, then it shall do
so. If USTR determines that it is not best
able to process the record then it shall
either respond to the request regarding
that record after having consulted with
the agency best able to determine
whether to disclose it, and with any
other agency that has a substantial
interest in it; or USTR shall refer the
responsibility for responding to the
request to another agency that
originated the record (but only if that
agency is subject to the FOIA).
Ordinarily the agency that originated a
record will be presumed to be best able
to determine whether to disclose it.

(2) Notice of referral. Whenever USTR
refers all or any part of the
responsibility for responding to a
request to another agency, it ordinarily
shall notify the requester of the referral,
the agency to which the request has
been referred, and the part of the request
that has been referred.

(3) Timing of responses to
consultations and referrals. All
consultations and referrals will be
handled according to the date the FOIA
request by the first agency.

(b) Grants of requests. Once USTR
makes a determination to grant a request
in whole or in part, it shall notify the
requester in writing. USTR shall inform
the requester in the notice of any fee
charged under §2004.9 and shall
disclose records to the requester
promptly on payment of any applicable
fee. Records disclosed in part shall be
marked or annotated to show both the
amount and the location of the
information deleted wherever
practicable.

(c) Adverse determinations of the
request. If USTR makes an adverse
determination denying the request in
any respect, it shall notify the requester
of that determination in writing.
Adverse determinations, or denials of
requests, consist of: a determination to
withhold any requested document in
part or in whole; a determination that a
requested document does not exist or
cannot be located; a determination that
what has been requested is not a record
subject to the Act; a determination on
any disputed fee matter, including a

denial of a request for a fee waiver; and
a denial of a request for expedited
treatment. The denial letter shall
include:

(1) A brief statement of the reason(s)
for the denial, including any FOIA
exemption applied by USTR in denying
the request;

(2) An estimate of the volume of
records or information withheld, in
number of pages or in some other
reasonable form of estimation. This
estimate does not need to be provided
if the volume is otherwise indicated
through deletions on records disclosed
in part, or if providing an estimate
would harm an interest protected by an
applicable exemption; and

(3) A statement that the denial may be
appealed under § 2004.6 and a
description of the requirements of that
section.

§2004.6 Time limits and expedited
processing.

(a) In general. USTR ordinarily shall
respond to requests according to their
order of receipt. USTR will not search
for documents responsive to a request
that were created after the date of
receipt by USTR of the request.

(b) Initial response and appeal.
Effective October 2, 1997, an initial
response shall be made within 20
working days (i.e. exempting Saturdays,
Sundays, and legal public holidays)
after the receipt of a request for a record
under this part by the Freedom of
Information Officer or his designee. An
appeal under §2004.7 shall be decided
within 20 days (excepting Saturdays,
Sundays, and legal public holidays)
after the receipt of such an appeal by the
Appeals Committee.

(c) Commencement of time limits. The
time limits for initial decision and for
an appeal decision begins on the date
the request or appeal is actually
received by USTR. If requests or appeals
are not properly marked “Freedom of
Information Request” or “‘Freedom of
Information Act Appeal,” or the request
or appeal is inadvertently delayed in
reaching the respective Freedom of
Information Officer or the Appeals
Committee, they will not be deemed
received by USTR until actually
received by the Freedom of Information
Officer or Appeals Committee. In such
events, the person making the request or
appeal will be furnished a notice of the
effective date of receipt.

(d) Unusual circumstances. (1) In
unusual circumstances as specified in
paragraph (d)(2) of this section, the
Freedom of Information Officer or his
designee may extend the time limits in
paragraph (b) of this section by written
notice to the person requiring a record
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under this part. This notice shall set
forth the reasons for such extension. No
such notice shall specify a date which
would result in an extension of either
the initial determination period, or the
appeal period, or both, for more than 10
working days. An opportunity will be
provided to limit the scope of the
request so that it may be processed
within the time limit or to arrange an
alternative time frame for processing the
request or a modified request.

(2) As used in this section, “‘unusual
circumstances” means, but only to the
extent reasonably necessary to the
proper processing of the particular
request:

(i) The need to search for and collect
the requested records from overseas
posts or other establishments that are
separate from the office processing the
request;

(ii) The need to search for, collect,
and appropriately examine a
voluminous amount of separate and
distinct records which are demanded in
a single request; or

(iii) The need for consultations, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determination
of the request, or among two or more
components of the agency having
substantial subject matter interest
therein.

(3) Unusual circumstances do not
include a delay that results from a
predictable agency workload of
requests, unless USTR demonstrates
reasonable progress in reducing its
backlog of pending requests. Refusal to
reasonably modify a scope of a request
or arrange an alternate time frame may
affect a requestor’s ability to obtain
judicial review.

(e) Multitrack processing. USTR will
ordinarily respond to requests according
to order of receipt. When USTR has a
significant number of pending requests
that prevent a response determination
from being made within 20 working
days, the requests shall be processed in
a multitrack processing system. USTR
may use two or more processing tracks
by distinguishing between simple and
more complex requests based on the
date of receipt, the amount of time and
work involved in processing the
requests, and whether the request
qualifies for expedited processing as
described in paragraph (f) of this
section. USTR may provide requesters
in its slower track(s) with an
opportunity to limit the scope of their
requests in order to quality for faster
processing within the specified limits of
USTR’s faster track(s). USTR will
contact the requester either by
telephone or by letter, whichever is

more efficient in each case. This
multitrack processing system does not
obviate the responsibility of USTR to
exercise due diligence in processing
requests in the most expeditious manner
possible.

(f) Expedited processing. (1) Requests
and appeals will be taken out of order
and put into a separate queue for
expedited treatment whenever it is
determined they involve:

(i) Circumstances in which the lack of
expedited treatment could reasonably be
expected to pose an imminent threat to
the life or physical safety of an
individual;

(i) An urgency to inform the public
about an actual or alleged federal
government activity, if made by a
person primarily engaged in
disseminating information to the public;

or

(iii) The loss of substantial due
process rights.

(2) A request for expedited processing
may be made at the time of the initial
request for records or at any later time.
A requester who seeks expedited
processing must submit a statement,
certified to be true and correct to the
best of that person’s knowledge and
belief, explaining in detail the basis for
requesting expedited processing. For
example, a requester within the category
described in paragraph (f)(1)(ii) of this
section, if not a full-time member of the
news media, must establish that he or
she is a person whose main professional
activity or occupation is information
dissemination, though it need not be his
or her sole occupation. A requester
within the category described in
paragraph (f)(1)(ii) of this section must
also establish a particular urgency to
inform the public about the government
activity generally. The formality of
certification may be waived as a matter
of administrative discretion.

§2004.7 Administrative appeals.

(a) Appeals of adverse
determinations. (1) The requester may
appeal an adverse determination
denying the request or referral in
§2004.5(b). The appeal must be in
writing and it must be received by
USTR within 60 days of the date of the
letter from USTR denying the request.
The appeal letter may include as much
or as little related information as the
requester wishes, so long as it clearly
identifies the determination that is
being appealed. For the quickest
possible handling, the appeal letter and
envelope should be marked “Freedom
of Information Act Appeal,” and the
letter of appeal should include the
assigned request number referenced in
§2004.5(a).

(2) The Office of the United States
Trade Representative has established an
appeals process. An Assistant United
States Trade Representative (AUSTR)
shall review all appeals. In the event
that the designated official participated
in the adverse determination under
review, or is otherwise unable to render
judgement, he or she may choose one of
two other senior officials of the agency
(of the rank of Deputy Assistant United
States Trade Representative or higher)
also designated to carry out the function
of appellate review. The senior officials
serving as appellate officials may not
simultaneously serve on the
classification committee discussed in
§2004.12.

(b) Final determinations on appeals
normally shall be made within 20
working days after receipt. When USTR
has a significant number of appeals
preventing a response determination
within 20 working days, the appeals
shall be processed based on the multi
track system discussed in § 2004.6.

(c) If the appeal is granted, the person
making the appeal shall be immediately
notified and copies of the releasable
documents shall be made available
promptly thereafter upon receipt of
appropriate fees as set forth in §22004.9.
If the appeal is denied in whole or part,
the person making the request shall be
immediately notified of the decision
and of the provision of judicial review
of USTR’s denial of the request.

(d) In the event a determination is not
issued within the appropriate time
limit, and the person making the request
chooses to initiate a court action against
USTR, the administrative appeal
process may continue.

§2004.8 Fees—definitions.

(a) In general. USTR will charge fees
that recoup the full allowable direct
costs it incurs. Moreover, it shall use the
most efficient and least costly methods
to comply with requests for documents
made under the FOIA.

(b) Definitions. For purposes of this
section:

(1) Commercial use request means a
request from or on behalf of a person
who seeks information for a use or
purpose that furthers his or her
commercial, trade, or profit interests,
which can include furthering those
interests through litigation. USTR shall
determine, whenever reasonably
possible, the use to which a requester
will put the requested records. When it
appears that the requester will put the
records to a commercial use, either
because of the nature of the request
itself or because USTR has reasonable
cause to doubt a requester’s stated use,
USTR shall provide the requester a
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reasonable opportunity to submit
further clarification.

(2) Direct costs means those expenses
that an agency actually incurs in
searching for and duplicating (and, in
the case of commercial use requests,
reviewing) records to respond to a FOIA
request. Direct costs include, for
example, the salary of the employees
performing the work (the basic rate of
pay for the employee, plus 16 percent of
that rate to cover benefits) and the cost
of operating duplication machinery.

(3) Duplication means the making of
a copy of a record, or the information
contained in it, necessary to respond to
a FOIA request. Copies can take the
form of paper, microform, audiovisual
materials, or electronic records (for
example magnetic tape or disk), among
others. USTR shall honor a requester’s
specified preference of form or format of
disclosure if the record is readily
reproducible with reasonable efforts in
the requested form or format by the
office responding to the request.

(4) Educational institution means a
preschool, a public or private
elementary or secondary school, an
institution of undergraduate higher
education, an institution of graduate
higher education, or an institution of
professional education, or an institution
of vocational education, that operates a
program of scholarly research. To be in
this category, a requester must show
that the requester is authorized by and
is made under the auspices of a
qualifying institution and that the
records are not sought for a commercial
use but are sought to further scholarly
research.

(5) Noncommercial scientific
institution means an institution that is
not operated on a ““‘commercial’ basis,
as that term is defined in paragraph
(b)(1) of this section, and that is
operated solely for the purpose of
conducting scientific research the
results of which are not intended to
promote any particular product or
industry. To be in this category, a
requester must show that the request is
authorized by and is made under the
auspices of a qualifying institution and
that the records are not sought for a
commercial use but are sought to further
scientific research.

(6 ) Representative of the news media,
or news media requester, means any
person actively gathering news for an
entity that is organized and operated to
publish or broadcast news to the public.
The term *“news’”” means information
that is about current events or that
would be of current interest to the
public. Examples of news media entities
include television or radio stations
broadcasting to the public at large and

publishers of periodicals (but only in
instances where they can qualify as
disseminators of “‘news’”’) who make
their products available for purchase or
subscription by the general public. For
“freelance” journalists to be regarded as
working for a news organization, they
must demonstrate a solid basis for
expecting publication through that
organization. A publication contract
would be the clearest proof, but USTR
shall also look to the past publication
record of a requester in making this
determination. To be in this category, a
requester must not be seeking the
requested records for commercial use.
However, a request for records
supporting the news-dissemination
function of the requester shall not be
considered to be for a commercial use.

(7) Review means the examination of
a record located in response to a request
in order to determine whether any
portion of it is exempt from disclosure.
It also includes processing any record
for disclosure—for example, doing all
that is necessary to redact and prepare
it for disclosure. Review costs are
recoverable even if a record ultimately
is not disclosed. Review time includes
time spent considering any formal
objection to disclosure made by a
business submitter under § 2004.11, but
does not include time spent resolving
general legal or policy issues regarding
the application of exemptions.

(8) Search means the process of
looking for and retrieving records or
information responsive to a request. It
includes page-by-page or line-by-line
identification of information within
records and also includes reasonable
efforts to locate and retrieve information
from records maintained in electronic
form or format. USTR shall ensure that
searches are done in the most efficient
and least expensive manner reasonably
possible. For example, USTR shall not
search line-by-line where duplicating a
document would be quicker and less
expensive.

§2004.9 Fee designations.

(a) Fees. USTR will charge fees as set
forth in this paragraph (a) unless a fee
is under paragraph (b) of this section or
would be reduced under § 2004.10(e).

(1) Manual searches for records. For
each quarter hour spent by clerical
personnel in searching for and
retrieving a requested record, the fee
will be $3.50. Where such retrieval
cannot be performed entirely by clerical
personnel—for example, where the
identification of records within the
scope of a request requires the use of
professional personnel—the fee will be
$8.75 per quarter hour. Where the time

of managerial personnel is required, the
fee will be $10.25 per quarter hour.

(2) Computer searches for records.
USTR will charge at the actual direct
cost of providing the service. This will
include the cost of operating the central
processing unit (CPU) for that portion of
operating time that is directly
attributable to searching for records
responsive to a FOIA request and
operator/programmer salary
apportionable to the search.

(3) Review of records. Only requesters
who are seeking documents for
commercial use may be charged for time
spent reviewing records to determine
whether they are exempt from
mandatory disclosure. Charges may be
assessed only for the initial review, i.e.,
the review undertaken the first time
USTR analyzes the applicability of a
specific exemption to a particular record
or portion of a record. Records or
portions of records withheld in full
under an exemption that is
subsequently determined not to apply
may be reviewed again to determine the
applicability of other exemptions not
previously considered. The costs for
such a subsequent review are assessable.

(4) Duplication of records. For paper
copies, records will be duplicated at a
rate of $.15 per page. For copies
prepared by computer, such as
diskettes, tapes, or printouts, USTR
shall charge the actual cost, including
operator time, of production of the tape
or printout. For other methods of
reproduction or duplication, USTR will
charge the actual direct costs of
producing the document(s).

(5) Other charges. USTR will recover
the full costs of providing services such
as those enumerated in this paragraph
(a)(5) when it elects to provide them.

() Certifying that records are true
copies;

(i) Sending records by special
methods such as express mail.

(6) Remittances. Remittances shall be
in the form either of a personal check
or bank draft drawn on a bank in the
United States, or a postal money order.
Remittances shall be made payable to
the order of the Treasury of the United
States and mailed or delivered to the
Freedom of Information Officer, Office
of the United States Trade
Representative, 600 17th Street, N.W.,
Washington, D.C. 20508.

(7) A receipt for fees paid will be
given upon request. A refund of fees
paid for services actually rendered will
not be made.

(b) Limitations on charging fees (1) No
search fee will be charged for requests
by educational institutions,
noncommercial scientific institutions,
or representatives of the news media.
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(2) No search fee or review will be
charged for a quarter-hour period unless
more than half of that period is required
for search or review.

(3) Except for requesters seeking
records for a commercial use, USTR will
provide without charge: the first 100
pages of duplication (or the cost
equivalent); and the first two hours
search (or the cost equivalent).

(4) Whenever a total fee calculated
under paragraph (c) of this section is
$14.00 or less for any request, no fee
will be charged.

(5) The provisions of paragraphs (b)(3)
and (4) of this section work together.
This means that for requesters other
than those seeking records for a
commercial use, no fee will be charged
unless the cost of search in excess of
two hours plus the cost of duplication
in excess of 100 pages totals more than
$14.00.

(c) Notice of anticipated fees in excess
of $25.00. When USTR determines or
estimates that the fees to be charged
under this section will amount to more
than $25.00, the USTR shall notify the
requester of the actual or estimated
amount of fees, unless the requester has
indicated a willingness to pay fees as
high as those anticipated. If only a
portion of the fee can be estimated
readily, the USTR shall advise the
requester that the estimated fee may be
only a portion of the total fee. In cases
in which a requester has been notified
that actual or estimated fees may exceed
$25.00, the request shall not be
considered received and further work
shall not be done on it until the
requester agrees to pay the anticipated
total fee. Any such agreement should be
memorialized in writing. A notice under
this paragraph will offer the requester
an opportunity to discuss the matter
with USTR in order to reformulate the
request to meet the requester’s needs at
a lower cost.

§2004.10 Miscellaneous fee provisions.

(a) Charging interest. USTR may
charge interest on any unpaid bill
starting on the 31st day following the
date of billing the requester. Interest
charges will be assessed at the rate
provided in 31 U.S.C. 3717 and will
accrue from the date of billing until
payment is received by the USTR. USTR
will follow the provisions of the Debt
Collection Act of 1982, Public Law 97—
265 (October 25, 1982), and its
administrative procedures, including
the use of consumer reporting agencies,
collection agencies, and offset.

(b) Aggregating requests. Multiple
requests involving related matters may
be aggregated for two purposes. When
USTR reasonably believes that a

requester or, on rare occasions, a group
of requesters acting in concert, is:

(1) Attempting to break a request
down into a series of requests for the
purpose of evading the assessment of
fees, USTR may aggregate any such
requests and charge accordingly. One
element to be considered in determining
whether a belief would be reasonable is
the time period over which the requests
have occurred.

(2) When USTR reasonably believes
that such a request constitutes a single
request, which would otherwise satisfy
the unusual circumstances set forth in
§2004.6(d), and the request involves
clearly related matters. Multiple
requests involving unrelated matters
shall not be aggregated.

(c) Charges for a search without
disclosure. USTR may assess charges for
time spent searching, even if it fails to
locate the records or if records located
are determined to be exempt from
disclosure. If USTR estimates that
search charges are likely to exceed $25,
it shall notify the requester of the
estimated amount of fees, unless the
requester has indicated in advance his
willingness to pay fees as high as those
anticipated. Such a notice shall offer the
requester the opportunity to confer with
agency personnel with the object of
reformulating the request to meet his or
her needs at a lower cost.

(d) Advance payments. USTR may not
require a requester to make an advance
payment, i.e., payment before work is
commenced or continued on a request,
unless:

(1) USTR estimates or determines that
allowable charges that a requester may
be required to pay are likely to exceed
$250. Then, USTR will notify the
requester of the likely cost and obtain
satisfactory assurance of full payment
where the requester has a history of
prompt payment of FOIA fees, or
require an advance payment of an
amount up to the full estimated charges
in the case of requesters with no history
of payment; or

(2) A requester has previously failed
to pay a fee charged in a timely fashion
(i.e., within 30 days of the date of the
billing). Then, USTR may require the
requester to pay the full amount owed
plus any applicable interest as provided
in paragraph (a) of this section or
demonstrate that he or she has, in fact,
paid the fee, and to make an advance
payment of the full amount of the
estimated fee before the agency begins
to process a new request or a pending
request from the requester.

(3) When USTR acts under paragraph
(d)(1) or (2) of this section, the
administrative time limits prescribed in
the FOIA, 5 U.S.C. 552(a)(6) (i.e., 10

working days from receipt of initial
requests and 20 working days from
receipt of appeals from initial denial,
plus permissible extensions of these
time limits) will begin only after USTR
has received fee payments described in
this paragraph (d).

(e) Waiver or reduction of charges.
Fees otherwise chargeable in connection
with a request for disclosure of a record
shall be waived or reduced where it is
determined that disclosure is in the
interest of USTR or in the public
interest because it is:

(1) Likely to contribute significantly
to public understanding of the
operations or activities of the
Government and

(2) Is not primarily in the commercial
interest of the requester.

Subpart B—Rules Governing
Disclosure

§2004.11 Notification regarding requests
for confidential business information.

(a) In general. Business information
obtained by USTR from a submitter will
be disclosed under the FOIA only
consistent with the procedures
established in this section.

(b) Definitions. For the purposes of
this section:

(1) Business information means
commercial or financial information
obtained by USTR from a submitter that
may be protected from disclosure under
exemption 4 of the FOIA (see §2004.13).

(2) Submitter means any person or
entity from whom USTR obtains
business information, directly or
indirectly. The term includes but is not
limited to corporations; state, local and
tribal governments; and foreign
governments.

(c) Designation of business
information. A submitter of business
information will use good-faith efforts to
designate, by appropriate markings,
either at the time of submission or at a
reasonable time therafter, any portions
of its submission that is considers to be
protected from disclosure under
exemption 4.

(d) Notice to submitters. USTR shall
provide a submitter with prompt written
notice of a FOIA request or
administrative appeal that seeks its
business information whenever required
under paragraph (e) of this section,
except as provided in paragraph (h) of
this section, in order to give the
submitter an opportunity to object to
disclosure of any specified portion of
that information under paragraph (f) of
this section. The notice shall either
describe the business information
requested or include copies of the
requested records or record portions
containing the information.
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(e) Where notice is required. Notice
shall be given to the submitter
wherever:

(1) The information has been
designated in good faith by the
submitter as information considered
protected from disclosure under
exemption 4; or

(2) USTR has reason to believe that
the information may be protected from
disclosure under exemption 4.

(f) Opportunity to object to disclosure.
USTR will allow a submitter a
reasonable period of time to respond to
the notice described in paragraph (d) of
this section. If a submitter has any
objection to disclosure, it is required to
submit a detailed written statement. The
statement must specify all grounds for
withholding any portion of the
information under any exemption of the
FOIA and, in the case of exemption 4,
it must show why the information is a
trade secret or commercial or financial
information that is privileged or
confidential. In the event that a
submitter fails to respond to the notice
within the time specified in it, the
submitter will be considered to have no
objection to disclosure of the
information. In most cases this will
result in a disclosure of information.
Information provided by a submitter
regarding the application of the
exemption may itself be subject to
disclosure under the FOIA.

(9) Notice of intent to disclose. USTR
shall consider a submitter’s objections
and specific grounds for nondisclosure
in deciding whether to disclose business
information. Whenever USTR decides to
disclose business information over the
objection of a submitter, USTR shall
give the submitter written notice, which
shall include:

(1) A statement of reason(s) why each
of the submitter’s disclosure objections
was not sustained;

(2) A description of the business
information to be disclosed; and

(3) A specified disclosure date, which
shall be a reasonable time subsequent to
the notice.

(h) Exceptions to notice requirements.
The notice requirements of paragraphs
(d) and (g) of this section shall not apply
if:

(1) USTR determined the information
should not be disclosed,;

(2) The information lawfully has been
published or has been officially made
available to the public;

(3) Disclosure of the information is
required by statue (other than FOIA) or
by a regulation issued in accordance
with Executive Order 12600 (which
pertains to agency rules, opinions,
orders and proceedings); or

(4) The designation made by the
submitter under paragraph (c) of this
section appears obviously frivolous—
except that, in such a case, USTR shall,
within a reasonable time prior to a
specific disclosure date, give the
submitter written notice of any final
decision to disclose the information.

(i) Notice of FOIA lawsuit. Whenever
a requester files a lawsuit seeking to
compel the disclosure of business
information, USTR shall promptly
notify the submitter.

(j) Corresponding notice to requesters.
Whenever USTR provides a submitter
with notice and an opportunity to object
to disclosure under paragraph (d) of this
section, USTR shall also notify the
requester(s). Whenever USTR notifies a
submitter of its intent to disclose
requested information under paragraph
(9), the USTR shall also notify the
requester(s). Whenever a submitter files
a lawsuit seeking to prevent the
disclosure of business information, the
USTR shall notify the requester(s).

§2004.12 Classified information.

(a) A Classification Review Committee
has been established within USTR to
make determinations on the
applicability of the exemption for
classified documents. The Committee is
composed of one Assistant U.S. Trade
Representative representing a regional
or bilateral office, the AUSTR for Trade
Policy Coordination and a lawyer from
the General Counsel’s office.

(b) The applicability of the exemption
for classified information, Exemption 1
of the FOIA, requires a determination
that the record in question is
specifically authorized under the
criteria established by Executive Order
12958 to be kept classified and is in fact
properly classified pursuant to that
order. This determination shall be made
whenever possible before the initial
denial under §2004.5. It must in any
case be made prior to the decision of an
appeal under § 2004.7. No denial should
be based on the existence of a
classification marking on the record,
and there shall be a substantive review
of the validity of the classification to the
maximum extent feasible within the
time limits for a denial under § 2004.6.

(c) Whenever a request is made for
information that is classified, or may be
appropriate for classification, by another
agency under Executive Order 12958, or
any other executive order concerning
the classification of records, USTR shall
refer the responsibility for responding to
the request for such information to the
agency that classified the information,
or has the primary interest in it, as
appropriate. Whenever a record
contains information that has been

derivatively classified by another
agency, USTR shall refer the
responsibility for responding to the
request regarding that information to the
agency that classified the underlying
information. The person requesting the
record will be advised of the date and
the addressee of the referral.

(d) At the request of another agency,
the Classification Review Committee
will make recommendations on the
release of material concerning “national
defense or foreign policy” originally
classified by another agency but which
is of significant subject-matter interest
to USTR.

§2004.13 Records which may be exempt
from disclosure.

(a) The following categories of records
maintained by USTR may be exempted
from disclosure:

(1) Records specifically authorized
under criteria established by an
executive order to be kept confidential
in the interest of national defense or
foreign policy and are in fact properly
classified pursuant to such executive
order.

(2) Records related solely to the
internal personnel rules and practices of
the agency.

(3) Records specifically exempted
from disclosure by statute, including but
not limited to information relating to
trade negotiations exempted under 19
U.S.C. 2155(g)(1)(A) and B and
2155(g)(2).

(4) Records of trade secrets and
commercial or financial information
obtained from a person and which are
privileged or confidential.

(5) Records which are inter-agency or
intra-agency memorandums, letters,
telegrams, or airgrams (or other forms of
communication) which would not be
available by law to a party other than an
agency in litigation with the agency.

(6) Records such as personnel and
medical files and similar files the public
disclosure of which would constitute a
clearly unwarranted invasion of
personal privacy.

(7) Such other records that fall within
exceptions noted in 5 U.S.C. 552(b)(7),
(8), and (9).

(b) Any reasonably segregable
nonexempt portion of a record shall be
provided to any person requesting such
records after deletion of the portions
which are exempt under paragraph (a)
of this section. Normally a portion of a
record shall be considered reasonably
segregable when segregation can
produce an intelligible record which is
not distorted out of context and does not
contradict the record being withheld.

(c) The amount of information deleted
shall be indicated on the released
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portion of the record, unless including
that indication would harm an interest
protected by the exemption in
paragraph (a) of this section under
which the deletion is made. If
technically feasible, the amount of the
information deleted shall be indicated at
the place in the record where such
deletion is made.

§2004.14 Annual report to Congress.

(a) USTR shall compile FOIA
statistics on a fiscal year basis beginning
on October 1, 1997, and will submit this
report to the Attorney General of the
United States. The report will include:

(1) Number of requests received,;

(2) Number of requests processed;

(3) The number of requests for records
pending before USTR as of September
30 of the preceding year, and the
median number of days that such
requests had been pending before USTR
as of that date;

(4) The number of appeals made by
persons under the Act, the results of
such appeals, and the reason for the
action by USTR upon each appeal that
results in a denial of information;

(5) A complete list of all statutes that
USTR relies upon to authorize it to
withhold information under the Act, a
description of whether a court has
upheld the decision of USTR to
withhold information under each such
statute, and a concise description of the
scope of any information withheld;

(6) The total amount of fees collected
by USTR for processing requests; and

(7) The number of full-time staff of
USTR devoted to processing requests for
records, and the total amount expended
in terms of time and dollars by that staff
in processing requests.

(b) USTR shall make the above report
available to the public including by
computer telecommunications, or if
computer telecommunications means
have not been established by USTR, by
other electronic means.

Susan Esserman,

General Counsel.

[FR Doc. 98-4046 Filed 2—27-98; 8:45 am]
BILLING CODE 3190-01-M

OCCUPATIONAL SAFETY AND
HEALTH REVIEW COMMISSION

29 CFR Part 2200

Rules of Procedure

AGENCY: Occupational Safety and Health
Review Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Occupational Safety and
Health Review Commission proposes to

supplement its existing rule establishing
a Settlement Judge procedure, with a
new procedure to be known as the
Settlement Part which is intended to
facilitate the settlement process in large
and complex cases. This procedure
would be instituted as a pilot program
for a one-year trial period.

DATES: Comments must be received by
April 16, 1998.

ADDRESSES: All comments concerning
these proposed rules should be
addressed to Earl R. Ohman, Jr., General
Counsel, One Lafayette Center, 1120
20th St., NW., 9th Floor, Washington,
DC 20036-3419.

FOR FURTHER INFORMATION CONTACT:

Earl R. Ohman, Jr., General Counsel,
202-606-5410.

SUPPLEMENTARY INFORMATION: The
Occupational Safety and Health Review
Commission proposes to supplement its
existing rule establishing a Settlement
Judge procedure, 29 CFR §2200.101,
with a new procedure to be known as
the Settlement Part which is intended to
facilitate the settlement process in large
and complex cases. This procedure
would be instituted as a pilot program
for a one year trial period. However, as
the Commission currently is without a
quorum, it will wait for a second
Commission member before acting to
put the pilot program into effect. Before
commencing the pilot program, the
Commission also intends to give several
judges specialized training in settlement
negotiation techniques and procedures.
After the trial period, the Commission
would evaluate the results and
determine whether it should continue
the Settlement Part procedure and, if so,
what modifications should be made.
The Settlement Part process is intended
to provide a more structured and formal
setting in which the possibility of
settlement would be enhanced by
requiring the parties at a preliminary
stage in the proceedings to meet and
confer with a judge who has full
authority both to guide and assist the
parties to a complete or partial
resolution of the case and to assure the
parties the confidentiality which is a
necessary component of any successful
settlement procedure. Unlike the
existing Settlement Judge procedure,
which requires the consent of the
parties, proceedings under the
Settlement Part will be compulsory in
certain cases. For purposes of the pilot
program, the Settlement Part procedure
will be mandated for cases where the
amount of the proposed penalties is at
least $200,000 and in other cases where
the Chief Administrative Law Judge
deems the Settlement Part procedure to
be appropriate. A settlement process

which may be prescribed for the parties
without a requirement for their prior
consent has ample precedent. For
example, the Courts of Appeals for the
Third Circuit and the Eleventh Circuit
have, respectively, an “Appellate
Mediation Program” and an ““Appellate
Conference Program” under which the
selection of cases for settlement
negotiations is controlled by the court.
An independent unit of the court in the
Ninth Circuit staffed by mediators
conducts settlement conferences as
directed by the court (9th Cir. R. 33-1).
In the Fourth (4th Cir. R. 33) Sixth (6th
Cir. R. 18), and Tenth (10th Cir. R. 33.1)
Circuits, the court determines whether a
pre-argument settlement conference
should be conducted. In the Eighth
Circuit, such conferences are mandatory
in most civil appeals (8th Cir. R. 33A).
The Federal Energy Regulatory
Commission or its Chief Administrative
Law Judge may mandatorily assign a
settlement judge even absent the
consent of or a motion by any of the
parties. 18 CFR §385.603. The
provisions of the Settlement Part are set
forth here as a separate and distinct rule
for purposes of clarity in the notice and
comment process. The Commission will
consider combining these provisions
with those of the existing settlement
rule so as to create a single rule
governing settlement practice.

Development of the Proposed Rules

The Commission’s experience has
shown that, generally speaking, parties
have not been able to agree to use the
existing consensual Settlement Judge
procedure except in relatively simple
cases which do not raise novel or
complex issues of law or fact. While the
Commission appreciates that the parties
in such cases may have found the
Settlement Judge system to be helpful in
resolving their dispute, the Commission
is concerned about the increasing
volume of cases which for complexity or
other reasons demand a great deal of
trial time and impose an appreciable
burden on Commission resources. The
proposed Settlement Part is designed to
make available to the parties a
mechanism for addressing the potential
for settlement, either in full or in part,
of issues arising under these cases.

Since this procedure is to be a pilot
program, the number of cases processed
under the Settlement Part must be
controlled so as to provide a sample
large enough for an accurate and
thorough evaluation of the program but
not so large as to overtax the number of
judges that can be made available to
serve in the Settlement Part. Based on
the Commission’s analysis of its existing
and anticipated docket, the Commission
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has concluded that mandating the
Settlement Part procedure in all cases
where the potential penalty liability is
$200,000 or greater should be adequate
to provide most of the cases needed for
a successful test of the Settlement Part
during this trial period.

Structure of the Settlement Part
Procedure

With a few differences, proceedings
under the Settlement Part parallel those
prescribed by section 2200.101 for
proceedings before settlement judges.
During the settlement period, which is
60 days with one enlargement of 30
days permitted, parties and their
representatives may meet privately with
the Judge, and they or their agents with
authority to settle on their behalf will be
required to attend a settlement
conference. If a full settlement is not
achieved within the 60-day period or
30-day enlargement, the Settlement Part
Judge will so inform the Chief
Administrative Law Judge and will
include in the case file any partial
settlement that the parties may have
been able to achieve. At this point, the
Chief Administrative Law Judge will
assign the case to a different
Administrative Law Judge for further
proceedings on all remaining issues.
Unions, other representatives of
employees, or employees who have
elected party status are considered to be
parties for purposes of proceedings
under the Settlement Part.

Authority of the Settlement Part Judge

The Settlement Part Judge shall have
full authority over the processing of the
case including discovery and
consideration of any motions which
may be filed. All settlement negotiations
and meetings with the parties, both
jointly and individually, will be at the
discretion of the Settlement Part Judge.
The Settlement Part Judge will
determine the best manner in which to
facilitate settlement of the case, except
for the settlement conference itself,
which is mandatory.

Confidentiality

The Commission is aware that in
order for settlement discussions to be
fruitful, the parties must be assured of
confidentiality with regard to matters
that may be disclosed during settlement
negotiations. The existing Settlement
Judge rule, section 2200.101(c)(2),
incorporates the requirement of Rule
408 of the Federal Rules of Evidence
that evidence of conduct or statements
made in settlement negotiations is not
admissible and also prohibits the use in
litigation of documents disclosed in the
settlement process unless obtained by

appropriate discovery or subpoena. It
also precludes the Settlement Judge
from discussing the merits of the case
and being called as a witness. Paragraph
(d)(3) of the proposed Settlement Judge
Part contains an even stronger and more
comprehensive confidentiality
provision. Not only are evidence of
conduct or statements and documents
revealed during settlement negotiations
protected from subsequent disclosure
except with the consent of the parties,
but the confidentiality provision also
extends to any information which the
parties wish to protect including
information revealed during private
meetings with the Settlement Part Judge
as well as any material prepared by the
Judge or in his possession and
communications between the
Settlement Part Judge and the Chief
Administrative Law Judge. Furthermore,
in addition to prohibiting the Settlement
Part Judge from discussing the merits of
the case outside of the settlement
negotiations and appearing as a witness,
the proposed Settlement Part rule would
also protect from disclosure the final
report of the Settlement Part Judge to
the Chief Administrative Law Judge.
The only exception to nondisclosure
absent the consent of the parties is any
settlement agreement, full or partial,
which the parties achieve, which will be
embodied in an appropriate order
entered upon the record by the
Settlement Part Judge.

Record of Proceedings

Consistent with the broad
confidentiality and nondisclosure
provisions, the Settlement Part rule
further provides that no material
protected from disclosure will be
entered in the official case file
maintained by the Executive Secretary
and therefore will not be available for
public inspection. The only exception to
this requirement is that any order
approving a full or partial settlement
agreement will be considered part of the
official case record.

Non-reviewability

Paragraph (g) of the proposed rule
generally provides that interlocutory
review will not be available in
proceedings under this section.

List of Subject in 29 CFR Part 2200

Administrative practice and
procedure, Hearing and appeal
procedures.

For the reasons set forth in the
preamble, the Occupational Safety and
Health Review Commission proposes to
amend Title 29, Chapter XX, Part 2200,
Subpart M of the Code of Federal
Regulations as follows:

PART 2200—RULES OF PROCEDURE

1. The authority citation continues to
read as follows:

Authority: 29 U.S.C. 661(g)

2. Subpart G—Miscellaneous
Provisions is amended by adding
section 2200.109 to read as follows:

§2200.109 Settlement Part.

(a) Applicability. This section applies
only to notices of contest by employers
in which the aggregate amount of the
penalties sought by the Secretary is
$200,000 or greater and notices of
contest by employers which are
determined to be suitable for assignment
under this section for reasons deemed
appropriate by the Chief Administrative
Law Judge.

(b) Proceedings under this Part. (1)
Notwithstanding any other provision of
these rules, following the filing of the
pleadings the Chief Administrative Law
Judge shall assign to the Settlement Part
any case which satisfies the criteria set
forth in paragraph (a) of this section.
The Chief Administrative Law Judge
shall either act as or appoint a
Settlement Part Judge, who shall be a
Judge other than the one assigned to
hear and decide the case, to conduct
proceedings under the Settlement Part
as set forth in this section.

(2) The proceedings under the
Settlement Part shall be for an initial
period not to exceed 60 days but may
be extended in accordance with
paragraph (f)(1) of this section.

(c) Powers and duties of Settlement
Part Judges. (1) The Judge shall confer
with the parties on subjects and issues
of whole or partial settlement of the
case.

(2) The Judge shall seek resolution of
as many of the issues in the case as is
feasible.

(3) The Judge may require the parties
to provide statements of the issues in
controversy and the factual predicate for
each party’s position on each issue or
may enter other orders as appropriate to
facilitate the proceedings.

(4) The Judge may allow or suspend
discovery during the time of
assignment.

(5) The Judge may suggest privately to
each attorney or other representative of
a party what concessions his or her
client should consider, and assess
privately with each attorney or other
representative the reasonableness of the
party’s case or settlement position.

(d) Settlement conference—(1)
General. The Settlement Part Judge shall
convene and preside over conferences
between the parties. All settlement
conferences shall be held in person. The
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Judge shall designate a place and time
of conference.

(2) Participation in conference. The
Settlement Part Judge shall require that
any attorney or other representative who
is expected to try the case for each party
be present. The Settlement Part Judge
shall also require that the party’s
representative be accompanied by an
official of the party having full
settlement authority on behalf of the
party. The parties and their
representatives or attorneys are
expected to be completely candid with
the Settlement Judge so that he may
properly guide settlement discussions.
The failure to be present at a settlement
conference or otherwise to comply with
the orders of the Settlement Part Judge
or the refusal to cooperate fully within
the spirit of this rule may result in the
imposition of sanctions under § 2200.41.

(3) Confidentiality. All statements
made, and all information presented,
during the course of proceedings under
this section shall be regarded as
confidential and shall not be divulged
outside of these proceedings except
with the consent of the parties. The
Settlement Part Judge shall if necessary
issue appropriate orders in accordance
with §2200.11 to protect
confidentiality. The Settlement Part
Judge shall not divulge any statements
or information presented during private
negotiations with a party or his
representative except with the consent
of that party. No evidence of statements
or conduct in proceedings under this
section within the scope of Federal Rule
of Evidence 408, no notes or other
material prepared by or maintained by
the Settlement Part Judge, and no
communications between the
Settlement Part Judge and the Chief
Administrative Law Judge including the
report of the Settlement Part Judge
under paragraph (e) of this section, will
be admissible in any subsequent hearing
except by stipulation of the parties.
Documents disclosed in the settlement
process may not be used in litigation
unless obtained through appropriate
discovery or subpoena. The Settlement
Part Judge shall not discuss the merits
of the case with any other person, nor
appear as a witness in any hearing of the
case.

(e) Record of proceedings. No material
of any form required to be held
confidential under paragraph (d)(3) of
this section shall be considered part of
the official case record required to be
maintained under 29 U.S.C. §661(g),
nor shall any such material be open to
public inspection as required by section
661(g), unless the parties otherwise
stipulate. With the exception of an order
approving the terms of any partial

settlement agreed to between the parties
as set forth in paragraph (f)(2) of this
section, the Settlement Part Judge shall
not file or cause to be filed in the official
case record any material in his
possession relating to these proceedings,
including but not limited to
communications with the Chief
Administrative Law Judge and his
report under paragraph (f) of this
section, unless the parties otherwise
stipulate.

(f) Report of Settlement Part Judge. (1)
The Settlement Part Judge may request
from the Chief Administrative Law
Judge one enlargement of the time of the
settlement period not exceeding 30 days
if the Settlement Part Judge finds that
the additional time may be helpful in
achieving a settlement of all or part of
the issues in the case. This request, and
any action of the Chief Administrative
Law Judge in response thereto, may be
written or oral.

(2) The Settlement Part Judge,
following the expiration of the
settlement period or at such earlier date
that he determines further negotiations
would be fruitless, shall promptly notify
the Chief Administrative Law Judge in
writing of the status of the case. If the
Settlement Judge has not approved a full
settlement pursuant to § 2200.100, such
report shall include copies of any
written stipulations and orders
embodying the terms of such partial
settlement as has been achieved during
the assignment.

(3) At the termination of the
settlement period without a full
settlement, the Chief Administrative
Law Judge shall promptly assign the
case to an Administrative Law Judge
other than the Settlement Part Judge or
Chief Administrative Law Judge for
appropriate action on the remaining
issues.

(9) Non-reviewability.
Notwithstanding the provisions of
§2200.73 regarding interlocutory
review, any decision concerning the
assignment of a Settlement Part Judge or
a particular Judge, any decision to
request or to grant an enlargement of
time under paragraph (e)(1) of this
section, and any decision by the
Settlement Part Judge to terminate
proceedings under this section is not
subject to review by, appeal to, or
rehearing by any subsequent presiding
officer, the Chief Administrative Law
Judge, or the Commission.

Dated: February 24, 1998.

Stuart E. Weisberg,

Chairman.

[FR Doc. 98-5248 Filed 2-27-98; 8:45 am]
BILLING CODE 7600-01-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67
[Docket No. FEMA-7238]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Proposed rule.

SUMMARY: Technical information or
comments are requested on the
proposed base (1% annual chance) flood
elevations and proposed base flood
elevation modifications for the
communities listed below. The base
flood elevations and modified base
flood elevations are the basis for the
floodplain management measures that
the community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The comment period is ninety
(90) days following the second
publication of this proposed rule in a
newspaper of local circulation in each
community.

ADDRESSES: The proposed base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Frederick H. Sharrocks, Jr., Chief,
Hazard ldentification Branch, Mitigation
Directorate, 500 C Street SW.,
Washington, DC 20472, (202) 646—2796.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
proposes to make determinations of base
flood elevations and modified base
flood elevations for each community
listed below, in accordance with Section
110 of the Flood Disaster Protection Act
of 1973, 42 U.S.C. 4104, and 44 CFR
67.4(a).

These proposed base flood and
modified base flood elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations are used to
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meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

National Environmental Policy Act

This proposed rule is categorically
excluded from the requirements of 44
CFR Part 10, Environmental
Consideration. No environmental
impact assessment has been prepared.

Regulatory Flexibility Act

The Associate Director for Mitigation
certifies that this proposed rule is
exempt from the requirements of the
Regulatory Flexibility Act because
proposed or modified base flood
elevations are required by the Flood
Disaster Protection Act of 1973, 42

U.S.C. 4104, and are required to
establish and maintain community
eligibility in the NFIP. No regulatory
flexibility analysis has been prepared.

Regulatory Classification

This proposed rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This proposed rule involves no
policies that have federalism
implications under Executive Order
12612, Federalism, dated October 26,
1987.

Executive Order 12778, Civil Justice
Reform

This proposed rule meets the
applicable standards of Section 2(b)(2)
of Executive Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR Part 67 is
proposed to be amended as follows:

PART 67—[AMENDED)]

1. The authority citation for Part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

8§67.4 [Amended]

2. The tables published under the
authority of §67.4 are proposed to be
amended as follows:

#Depth in feet above
ground. *Elevation in feet.
State City/town/county Source of flooding Location (NGVD)
Existing Modified
Alaska ..o Emmonak (City) Yukon River .........cccoceeuee. Over the entire corporate limits of the None A20
Unorganized Bor- City.
ough.
Maps are available for inspection at the City Office, Emmonak, Alaska.
Send comments to The Honorable Douglas Red Fox, Mayor, City of Emmonak, P.O. Box 9, Emmonak, Alaska 99581.
A—To indicate mean seal level (approximate).
Arkansas ................ Lakeview (Town) White River .........cccceeveee. At the intersection of Center and Martin None *173
Phillips County. Luther King.
Approximately 1,500 feet east of the None *173
intersection of Martin Luther King and
Maple.
Maps are available for inspection at the Town of Lakeview Town Hall, 14264 Highway 44, Helena, Arkansas.
Send comments to The Honorable Leon Phillips, Jr., Mayor, Town of Lakeview, 14264 Highway 44, Helena, Arkansas 72342.
Arkansas ................ Phillips County (Un- | Crooked Creek ................. At confluence with Lick Creek Just down- None *197
incorporated stream of Quarles Lane. None *252
Areas).
Crook Creek Lateral “A” .. | At confluence with Crooked Creek ........... None *242
Approximately 3,000 feet downstream of None #2
Hill Road.
Approximately 550 feet downstream of None *270
Hill Road.
Crooked Creek Lateral At confluence with Crooked Creek ........... None *231
“B".
Approximately 800 feet upstream of None *238
Kelsa Street.
Crooked Creek Lateral At confluence with Crooked Creek ........... None *234
“Cn.
Approximately 1,750 feet downstream None *238
from Sebastian Street.
Caney Creek ......ccccceeueenne At confluence with Beaver Bayou Ditch ... None *183
Approximately 4,250 feet upstream of None *279
Springdale Road.
Arkansas ................ Caney Creek Lateral “A” Approximately 200 feet upstream of con- None *232
fluence with Caney Creek.
Approximately 2,000 feet upstream of None *246
County Highway 242.
Caney Creek Lateral “C” | At confluence with Caney Creek .............. None *205
Just downstream of Little Rock Road ... None *210
Caney Creek Lateral “D” At confluence with Caney Creek ....... None *198
Just downstream of Little Rock Road None *210
Beaver Bayou Ditch ......... At Missouri Pacific Railroad ...........c......... None *173
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#Depth in feet above
ground. *Elevation in feet.
State City/town/county Source of flooding Location (NGVD)
Existing Modified
Just south of Missouri Pacific Railroad .... None *182
Lick Creek .....cccccevveennenne At confluence with Big Creek ..........c.c...... None *173
Approximately 3,700 feet upstream of None *199
Missouri Pacific Railroad.
Freedonia Branch ............. Just downstream of U.S. Route 49 .......... None *212
Approximately 2,200 feet upstream of None *230
Farm Road.
Main Outlet Ditch .............. Just upstream of Long Lake ...........cccceeu. None *179
Approximately 300 feet upstream of Mis- None *182
souri Pacific Railroad.
Mississippi River ............... At U.S. Highway 49 ......cccooeiiiiiieniieeene None *197
Approximately 2.75 miles upstream of None *198
U.S. Highway 49.
Maps are available for inspection at 620 Cherry Street, Helena, Arkansas.
Send comments to The Honorable Donald R. Gentry, Phillips County Judge, P.O. Box 391, Helena, Arkansas 72342.
Arkansas ................ West Helena (City) | Crooked Creek ................. Just downstream of Airport Road ............. None *228
Phillips County.
Crooked Creek Lateral Approximately 400 feet upstream of Mi- None *258
“A” mosa Street.
Approximately 1,300 feet upstream of Mi- None *266
mosa Street.
Caney Creek ........ccccueeenne Approximately 300 feet downstream of *201 *211
Little Rock Road.
Approximately 700 feet downstream of None *225
Highway 49.
ATKANSAS ...ooiiiiiiins | i | e Approximately 200 feet upstream of High- None *232
way 49.
Caney Creek Lateral “A” Approximately 100 feet upstream of con- None *232
fluence with Caney Creek.
Caney Creek Lateral “D” Approximately 500 feet downstream of None *207
Little Rock Road.
Approximately 100 feet upstream of Little *212 *211
Rock Road.
Maps are available for inspection at the City of West Helena City Hall, 98 East Plaza, West Helena, Arkansas.
Send comments to The Honorable Riley P. Porter, Mayor, City of West Helena, 98 East Plaza, West Helena, Arkansas 72390.
California ................ Tulare County (Un- | Kaweah River Overflow .... | Just above State Highway 198 ................ *292 *186
incorporated
Areas).
Approximately 200 feet upstream of Per- *292 *293
sian Ditch.
Approximately 1,150 feet upstream of N/A *299
Shirk Road.
Maps are available for inspection at the Tulare County Courthouse, 2800 West Burrell, Room 10, Visalia, California.
Send comments to The Honorable Bill Mays, Chairman, Tulare County Board of Supervisors, 2800 West Burrell, Visalia, California 93291.
California ................ Visalia (City) Tulare | Kaweah River Overflow .... | Just above State Highway 198 ................ *292 *186
County.
Approximately 200 feet upstream of Per- *292 *293
sian Ditch.
Approximately 1,150 feet upstream of N/A *299
Shirk Road.
Maps are available for inspection at the City of Visalia Planning and Building Department, 707 West Acequia, Visalia, California.
Send comments to The Honorable Mary Louise Vivier, Mayor, City of Visalia, 707 West Acequia, Visalia, California 93291.
Kansas .......cccceeee Kansas City (City) .. | Island Creek ........c.ccceeunee At confluence with Missouri River ............ None *766
Wyandotte County Just upstream of 123rd Street .................. None *839
Just upstream of Polfer Road (western- None *870
most bridge).
Honey Creek .......c.ccceennee At confluence with Island Creek ............... None 777
Just upstream of Hubbard Street ... None *812
Just upstream of 115th Street .................. None *864
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State

City/town/county

Source of flooding

Location

#Depth in feet

above

ground. *Elevation in feet.

(NGVD)

Existing

Modified

Maps are available
Send comments to

for inspection at 701 North Seventh Street, Fourth
The Honorable Carol Marinovich, Mayor, City of Kansas City, Odie McDowell Plaza, Kansas City, Kansas 66101.

Floor, Room 421, Kansas City, Kansas.

Louisiana ................ Robeline (Village) Winn CreeK ......cccccovevnnne. Approximately 1,200 feet downstream of None *141
Natchitoches Par- abandoned railroad.
ish.
Approximately 1,500 feet upstream of None *148
Louisiana Highway 120.
Maps are available for inspection at 122 Depot Street, Robeline, Louisiana.
Send comments to The Honorable Tommy O’Con, Mayor, Village of Robeline, P.O. Box 217, Robeline, Louisiana 71469.
Louisiana ................ Ville Platte (Town) Tributary No. 1 ................. Approximately 5,000 feet above con- None *65
Evangeline Par- fluence with Bayou Joe Marcel (at the
ish. downstream corporate limit).
Approximately 7,000 feet above con- None *67
fluence with Bayou Joe Marcel.
Tributary No. 2 ..o, Approximately 900 feet above confluence None *64
with Bayou Joe Marcel.
Approximately 400 feet upstream of Reed None *73
Street.
Tributary No. 3 ... Approximately 500 feet above confluence N/A *65
with Bayou Joe Marcel.
Approximately 100 feet downstream of N/A *74
Northeast Avenue.
Coulee de Manuel ............ Approximately 70 feet downstream of the None *68
Louisiana Highway 10 bridge.
Approximately 170 feet upstream of the None *68
Louisiana Highway 10 bridge.
Maps are available for inspection at 342 West Main Street, Ville Platte, Louisiana.
Send comments to The Honorable Bennett Baquet, Mayor, Town of Ville Platte, P.O. Box 390, Ville, Platte, Louisiana 70586.
Louisiana ................ Sulphur (City) Sumpter Bayou ................. At confluence with Gilbert Lateral, ap- *11 *11
Calcasieu Parish. proximately 1,800 feet downstream of
Lightning Street.
At western corporate limit, approximately *15 *12
700 feet upstream of Drost Street.
Maps are available for inspection at the City of Sulphur Public Works Department, 500 North Huntington Street, Sulphur, Louisiana.
Send comments to The Honorable Charles H. Reed, Mayor, City of Sulphur, P.O. Box 1309, Sulphur, Louisiana 70664.
Montana ................. Ravalli County and | Bitterroot River ................. At Ravalli-Missoula County boundary ...... *3,190 143,194
Incorporated
Areas.
Approximately 3,400 feet upstream of *3,277 143,279
Stevensville cut-off.
Approximately 4,600 feet upstream of *3,279 1+3,280
stevensville cut-off.
Just upstream of U.S. Highway 93 .......... *3,614 2+3,517
Approximately 4,400 feet upstream of *3,558 2+3,558
West Bridge Road.
Approximately 1.2 miles upstream of *3,565 243,563
West Bridge Road.
At U.S. Highway 93 .......ccccooiiiiiiiieiene *3,953 3+3,956
Approximately 2.4 miles upstream of U.S. None 3+4,002
Highway 93.
Left Branch of Bitterroot At Ravalli-Missoula County boundary ...... None 143,194
River.
Approximately 1.5 miles upstream of None 1+3,203

Ravalli-Missoula County boundary.
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#Depth in feet above
ground. *Elevation in feet.
State City/town/county Source of flooding Location (NGVD)
Existing Modified

Maps are available for inspection at the City of Hamilton Office of Building Development, 223 South Second Street, Hamilton, Montana.
Send comments to The Honorable Laurel Hegstad-Deschamps, Mayor, City of Hamilton, 223 South Second Street, Hamilton, Montana

59840.

Maps are available for inspection at the Ravalli County Planning Office, 205 Bedford, Hamilton, Montana.

Send comments to The Honorable Jack Atthowe, Chairman, Ravalli County Board of Commissioners, County Courthouse, 205 Bedford, Ham-
ilton, Montana 59840.

Maps are available for inspection at the City of Stevensville City Hall, 219 College, Stevensville, Montana.
Send comments to The Honorable William H. Meisner, Mayor, City of Stevensville, P.O. Box 37, Stevensville, Montana 59870.
Maps are available for inspection at the Town of Darby Town Hall, 101 East Tanner, Darby, Montana.

Send comments to The Honorable Sharron Olson, Mayor, Town of Darby, P.O. Box 37, Darby, Montana 59829.

1To convert from NAVD to NGVD, subtract 3.5 feet.
2To convert from NAVD to NGVD, subtract 3.6 feet.
3To convert from NAVD to NGVD, subtract 3.7 feet.

Nebraska ................ Columbus (City) Loup RIVEr ......ccoeeviiiienns Approximately 1,000 feet upstream of *1,426 *1,425
Platte County. City of Columbus eastern
extraterritorial limit.
At City of Columbus  western *1,464 *1,466
extraterritorial limit.
Maps are available for inspection at the City Engineer’s Office, 2424 14th Street, Columbus, Nebraska.
Send comments to The Honorable Gary Giebelhaus, Mayor, City of Columbus, P.O. Box 1677, Columbus, Nebraska 68602.
Nebraska ................ Platte Center (Vil- Elm Creek ......ccovvvivennins Approximately 1,700 feet downstream of None *1,530
lage) Platte Fourth Street.
County.
Just upstream of First Street .................... None *1,546
Shell Creek .......ccccevevennene At Union Pacific Railroad ............cccceeveneee. None *1,532
Approximately 2,500 feet west of F Street None *1,532

Maps are available for inspection at the Village of Platte Center Auditorium, 315 Fourth Street, Platte Center, Nebraska.
Send comments to The Honorable John Wemhoff, Mayor, Village of Platte Center, 315 Fourth Street, Route 1, Box 44, Platte Center, Ne-

braska 68653.

Nebraska

Maps are available
Send comments to

Platte County (Un-
incorporated
Areas).

for inspection at the Platte County Highway Department, 2610 14th Street, Columbus, Nebraska.
of Supervisors, 2610 14th Street, Columbus, Nebraska 68601.

The Honorable Myron

Elm Creek

Shell Creek

Frazen, Chairperson, Board

Approximately 1,700 feet downstream of
Fourth Street.

Approximately 1 mile upstream of Platte
County Route 381.

Approximately 1 mile downstream of the
Union Pacific Railroad.

Approximately 3,000 feet upstream of the
Union Pacific Railroad.

None

None

None

None

*1,530

*1,558
*1,522

*1,533

Oklahoma

Maps are available
Send comments to

Hartshorne (City)
Pittsburg County.

Blue Creek

Approximately 650 feet downstream of
Seneca Avenue.
Just upstream of Modoc Avenue

for inspection at the City of Hartshorne City Hall, 1101 Penn Avenue, Hartshorne, Oklahoma.
ordahl, Mayor, City of Hartshorne, City Hall, 1101 Penn Avenue, Hartshorne, Oklahoma

The Honorable Tom L

None

None

*673

*691

74547.

Wyoming

Wyoming

Cokeville (Town)
Lincoln County.

South Fork

Spring Creek

Approximately 1,100 feet downstream of
Pacific Street at the northwestern bor-
der of the Town of Cokeville corporate
limits.

Approximately 1,200 feet upstream of
U.S. Highway 30N at the northeastern
border of the Town of Cokeville cor-
porate limits.

Approximately 3,000 feet downstream of
East Main Street at the northern
boundary of the Town of Cokeville cor-
porate limits.

Approximately 2,000 feet upstream of pri-
vate drive at the northeastern border of
the Town of Cokeville corporate limits.

None

None

None

None

*6,186

*6,208

*6,181

*6,213
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#Depth in feet above
ground. *Elevation in feet.
State City/town/county Source of flooding Location (NGVD)
Existing Modified
Maps are available for inspection at the Town Clerk’s Office, 110 Pine Street, Cokeville, Wyoming.
Send comments to The Honorable Allan Burton, Mayor, Town of Cokeville, P.O. Box 99, Cokeville, Wyoming 83114.
Wyoming ........c....... Lincoln County (Un- | Smiths Fork .........cc.ccceeee. Approximately 2,600 feet downstream of None *6,183
incorporated Pacific Street.
Areas).
Approximately 2,350 feet upstream of None *6,217
U.S. Highway 30N.
South Fork .......ccoeeeviinenne Approximately 2,100 feet downstream of None *6,183
Union Pacific Railroad.
Approximately 1,600 feet upstream of None *6,215
U.S. Highway 30N.
Spring Creek .......cccoccueeene Approximately 2,800 feet upstream of None *6,218
U.S. Highway 30N.
Approximately 1,000 feet upstream of None *6,180
Union Pacific Railroad.

Maps are available for inspection at the Lincoln County Planning Office, Beech Street and Topaz Avenue, Kemmerer, Wyoming.
Send comments to The Honorable Jerry Harmon, Chairperson, Board of County Commissioners, Lincoln County, 925 Sage Street,

Kemmerer, Wyoming 83101.

(Catalog of Federal Domestic Assistance No.
83.100, Flood Insurance)

Dated: February 19, 1998.
Michael J. Armstrong,
Associate Director for Mitigation.
[FR Doc. 98-5262 Filed 2—27-98; 8:45 am]
BILLING CODE 6718-04-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

45 CFR Part 307
RIN 0970—AB71

Automated Data Processing Funding
Limitation for Child Support
Enforcement Systems

AGENCY: Office of State Systems (OSS),
OPS, ACF, HHS.

ACTION: Notice of Proposed rulemaking.

SUMMARY: The Federal share of funding
available at an 80 percent matching rate
for child support enforcement
automated systems changes resulting
from the Personal Responsibility and
Work Opportunity Reconciliation Act is
limited to a total of $400,000,000 for
fiscal years 1996 through 2001. This
proposed rule responds to the
requirement that the Secretary of Health
and Human Services issue regulations
which specify a formula for allocating
this sum among the States, Territories
and eligible systems.

DATES: Consideration will be given to
written comments received by May 1,
1998.

ADDRESSES: Address comments to:
Administration for Children and
Families, Department of Health and
Human Services, 370 L’Enfant
Promenade, SW, Washington, DC,
20447. Attention: Mark Ragan, Director,
Office of State Systems.

Comments will be available for public
inspection Monday through Friday, 8
a.m. to 4:30 p.m. on the third floor of
the Department’s offices at 200
Independence Avenue, SW,
Washington, DC, 20201.

FOR FURTHER INFORMATION CONTACT:
Helen H. Smith, (202) 690-6639.

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

This proposed rule does not require
information collection activities and,
therefore, no approvals are necessary
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3507(d)). In a separate
transmittal, however, the
Administration for Children and
Families is submitting for approval the
information collection activities under
45 CFR §307.15 which is referenced in
this proposed rule.

Statutory Authority

These proposed regulations are
published under the authority of the
Social Security Act (the Act), as
amended by the Personal Responsibility
and Work Opportunity Reconciliation
Act (PRWORA,; Pub. L. 104-193) and
section 5555 of the Balanced Budget Act
of 1997 (Pub. L. 105-33). Section 344(b)
of Pub. L. 104-193 amends section
455(a) of the Act to provide enhanced
Federal matching for approved
development and implementation costs

of automated child support enforcement
systems.

Section 344(b)(2) of PRWORA
establishes a temporary limitation on
payments under the special Federal
matching rate of 80 percent. The
Secretary of Health and Human Services
may not pay more than $400,000,000 in
the aggregate for approved systems
development and implementation costs
in fiscal years 1996 through 2001. Under
this section the Secretary is also
required to prescribe in regulation a
formula for allocating the available
$400,000,000 among the States.
According to section 344(b)(2)(C) the
formula for allocating the specified
funds among the States shall take into
account the relative size of State IV-D
caseloads and the level of automation
required to meet the 1VV-D automated
data processing requirements. Section
5555 of The Balanced Budget Act of
1997 amends the requirements in this
section of PRWORA to include certain
systems in the allocation formula.

Regulatory Provisions
Background

With the enactment of the Family
Support Act of 1988 (Pub. L. 100-485),
States were required to have an
operational child support enforcement
system, certified by the Office of Child
Support Enforcement (OCSE) as meeting
the requirements specified in that
statute and implementing regulations,
no later than October 1, 1995. (Pub. L.
104-85 subsequently extended this
deadline to October 1, 1997.) PRWORA
specifies new requirements in section
454A of the Act which must be included
in a State child support enforcement
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system no later than October 1, 2000.
The new automation requirements
require State systems to perform
functions including: Controlling and
accounting of Federal, State and local
funds to carry out the child support
enforcement program; maintaining data
necessary to meet Federal reporting
requirements; maintaining data on State
performance for calculation of
performance indicators; safeguarding of
the integrity and security of data in the
automated system; developing a State
case registry; performing data matches;
and providing expedited administrative
procedures. (PRWORA requires the
establishment of State New Hire and
State Disbursement Units but does not
require them to be an integrated part of
the Statewide automated child support
system.)

For fiscal years 1996 through 2001,
the Department of Health and Human
Services (HHS) will reimburse 80
percent of approved State expenditures
for development and implementation of
automated systems which meet the
requirements of section 454(16) of the
Act as in effect on September 30, 1996
(i.e., Family Support Act requirements
which must be completed by October 1,
1997), the amended section 454(16), and
new section 454A of the Act. The
Federal share of reimbursement to
States is limited to an aggregate total of
$400,000,000. Once a State reaches its
allocated share of the $400,000,000,
Federal funding remains available at the
66 percent rate for additional approved
expenditures incurred in developing
and implementing child support
enforcement systems. Child Support
Enforcement Action Transmittal 96-10
(OCSE-AT—-96-10) provides
instructions for submitting claims for
Federal reimbursement at the 80 percent
rate.

PRWORA requires the Secretary of
Health and Human Services to issue
regulations which specify a formula for
allocating the $400,000,000 available at
80 percent FFP among the States and
Territories. The Balanced Budget Act
Amendments add specified systems to
the entities included in the formula. The
allocation formula must take into
account the relative size of State and
systems IV-D (child support
enforcement) caseloads and the level of
automation needed to meet title IV-D
automated data processing
requirements. Accordingly, we propose
to revise 45 CFR Part 307 to include
conforming changes and to add
§307.31.

Conditions That Must Be Met for 80
Percent Federal Financial Participation

Pub. L. 104-193 provides enhanced
funds to complete development of child
support enforcement systems which
meet the requirements of both the
Family Support Act and PRWORA.
From this we conclude that no change
in the conditions for receipt of funds
was anticipated by Congress. Thus, we
propose to retain in 45 CFR 307.31 the
same conditions for receipt funds at 80
percent FFP which appear at § 307.30
(@), (b), (c), and (d) and apply to claims
for FFP at the 90 percent rate.

Throughout this notice of proposed
rulemaking we use ““State” as the
inclusive term for States, Territories and
approved systems as described in 42
U.S.C. 655(a)(3)(B)(iii) (section
455(a)(3)(B)(iii) of the Act) as added to
the Act by section 5555 of the Balanced
Budget Act of 1997 (Pub. L. 105-33).
The technical amendments to section
455(a)(3)(B) of the Act changed the
entities included in the allocation
formula by adding ““‘system” to States
and Territories. For purposes of this
proposed rule, a system eligible for
enhanced funding is a system approved
by the Secretary to receive funding at
the 90 percent rate for the purpose of
developing a system that meets the
requirements of section 454(16) of the
Act (42 U.S.C. 654(16)) (as in effect on
and after September 30, 1995) and
section 454A of the Act (42 U.S.C.
654A), including a system that received
funding for this purpose pursuant to a
waiver under section 1115(a) of the Act
(42 U.S.C. 1315(a)). We believe that the
Los Angeles County child support
enforcement system is the only non-
State system which meets these
requirements.

Therefore, the proposed § 307.31(a)
provides that until September 30, 2001,
Federal financial participation (FFP) is
available at the 80 percent rate for
expenditures for the planning, design,
development, installation, or
enhancement of a child support
enforcement system meeting the
requirements described in 88 307.5 and
307.10. To receive Federal
reimbursement: (1) A State must have
an approved advance planning
document (APD); (2) the system must
meet the requirements of § 307.10; (3)
OCSE must determine that the
expenditures are consistent with the
APD; (4) OCSE must also determine that
the computerized support enforcement
system is designed effectively and
efficiently and will improve the
management and administration of the
State IV-D plan; (5) the State IV-D
agency must agree in writing to use the

system for a period of time which is
consistent with the APD approved by
OCSE; and (6) the State or local
government must have ownership rights
in any software, software modifications
and associated documentation that is
designed, developed, installed or
enhanced with Federal funds.

In proposed § 307.31(b) the
requirements for FFP at the 80 percent
rate in the costs of hardware and
proprietary software are the same as the
requirements at the 90 percent rate.
Until September 30, 2001, FFP at the 80
percent rate is available in expenditures
for the rental or purchase of hardware
for the planning, design, development,
installation, or enhancement of a
computerized support enforcement
system as described in §307.10. FFP at
the 80 percent rate is available until
September 30, 2001, for the rental or
purchase of proprietary operating/
vendor software necessary for the
operation of hardware during the
planning, design, development,
installation, enhancement or operation
of a child support enforcement system
in accordance with the OCSE guideline
entitled “Automated Systems for Child
Support Enforcement: A Guide for
States.” FFP at the 80 percent rate is not
available, however, for proprietary
application software developed
specifically for a computerized support
enforcement system.

With proposed §307.31(c), the
Department of Health and Human
Services continues to reserve a royalty-
free, non-exclusive and irrevocable
license to reproduce, publish or
otherwise use, and to authorize others to
use for Federal Government purposes,
software, software modifications, and
documentation developed under
§307.10. This license permits the
Department to authorize the use of
software, software modifications and
documentation developed under
§307.10 in another project or activity
funded by the Federal Government.

Proposed § 307.31(d) reiterates the
consequences of suspension of the APD.
If OCSE suspends approval of an APD
during the planning, design,
development, installation, enhancement
or operation of the system, FFP is
disallowed as of the date the State failed
to comply substantially with the
approved APD. FFP at the 80 percent
and applicable matching rates is not
available for any expenditure incurred
under the APD after the date of the
suspension until the date OCSE
determines that the State has taken the
actions specified in the notice of
suspension. OCSE will notify the State
in writing upon making such a
determination.
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Note that for conformance, we
propose to add to § 307.40(a) of the
regulation a reference to ““§307.31(d).”

As required in section 344(a)(3) of
PRWORA, the Administration for
Children and Families is developing
Federal regulations for the
implementation of the child support
enforcement systems requirements
mandated by section 454A of the Social
Security Act and listed in the
background section above. We
anticipate issuing proposed rules in the
near future which will revise 45 CFR
Part 307 to reflect these requirements.

These regulations specify the
conditions that States must meet in
order to receive funding (both enhanced
and regular) and certification. Under
these rules, we will set out provisions
to: ensure the coordination of Federal
financial participation and States’
progress toward implementing
PRWORA system requirements; hold
States accountable for ensuring that
their automation plans are effectively
designed and implemented; and, enable
States to produce the results envisioned
under PRWORA. Because of the
interrelationship between these two
rules, ACF will assess comments on
both rules and issue final rules in a
coordinated manner.

In addition, ACF will revise the
existing OCSE publication, ‘*“Automated
Systems for Child Support Enforcement:
A Guide for States” through the
issuance of a series of action
transmittals to explain the new and
revised child support enforcement
system functional requirements. Each
action transmittal will be circulated in
draft form for review and comment by
the States before a final document is
issued.

Limitation on Payments to States

Section 344(b)(2) of PRWORA limits
the Federal share of payments at the 80
percent rate to $400,000,000 over fiscal
years 1996 through 2001. The proposed
§307.31(e) therefore provides that FFP
at the 80 percent rate may not exceed
$400,000,000 in the aggregate for fiscal
years 1996 through 2001.

We include the amount of the funding
limitation in the regulation because it
caps the funds available to each State at
the special matching rate. The statute
requires an allocation of the available
$400,000,000 based on a formula
established by the Secretary, HHS.

State implementation of all automated
systems requirements enacted with the
Family Support Act of 1988 is to be
accomplished by October 1, 1997.
Subsequent requirements enacted with
or before PRWORA must be met by
October 1, 2000. For fiscal years 1996

through 2001, the FFP rate for the
provisions of this section is 80 percent.
Although system implementation must
be completed no later than October 1,
2000, Federal funds at the 80 percent
FFP rate remain available through
September 30, 2001, to accommodate
contractually mandated *‘holdback”
payments and other system
implementation-related expenses.

As indicated above, FFP at the 80
percent rate is available only for
expenditures made by a State on or
before September 30, 2001, for system
development and implementation
activities which meet all statutory and
regulatory requirements. Under section
1132 of the Act and Federal regulations
at 45 CFR part 95, subpart A, States
have two years from the end of a quarter
in which an expenditure is made to file
a claim for Federal funding for that cost.
Therefore, approved system
implementation expenditures made in
2001 may be claimed for Federal
funding at the 80 percent FFP rate as
late as 2003.

Allocation Formula

Section 344(b)(2)(C) of PRWORA
requires the Secretary to allocate by
formula the $400,000,000 available at
the 80 percent FFP rate. This section
specifies that the formula take into
account the relative size of State IV-D
caseloads and the level of automation
needed to meet applicable automatic
data processing requirements. The
legislative history does not elaborate on
the meaning of these factors.

The allocation formula proposed in
this section is the product of
consultation with a wide range of
stakeholders. We sought information
from child support enforcement systems
experts, financial experts, economists,
State I\VV-D directors, and national
associations. Before drafting regulations
we asked States to suggest approaches
for allocating the available Federal share
of the funds. In a number of open
forums we sought suggestions for the
allocation formula. An internal working
group considered the information from
States, reviewed the suggestions, then
developed the proposed allocation
formula.

Simply stated, the proposed formula
first allots a base amount of $2,000,000
to each State to take into account the
level of automation needed to meet the
automated data processing requirements
of title IV=D. The formula, then, allots
an additional amount to States based on
both their reported IV-D caseload and
their potential caseload based on Census
data on children living with one parent.

As indicated earlier, we use “‘State” as
the inclusive term for States, Territories

and systems described in 42 U.S.C.
655(a)(3)(B)(iii) (455(a)(3)(B)(iii) of the
Act) as amended by section 5555 of the
Balanced Budget Act of 1997. The
technical amendments to section
455(a)(3)(B) of the Act changed the
entities included in the allocation
formula by adding “‘system’’ to States.
As noted earlier, we believe that the Los
Angeles County child support
enforcement system is the only non-
State system which meets the
requirements specified in section
455(a)(3)(B)(iii) of the Act.

Before considering a base level of
funding, we examined several
approaches for taking into account
States’ level of automation. First, we
contemplated allocating funds based on
the certification status of a State’s child
support enforcement automated system.
However, we were advised of several
flaws in this approach: it does not
reflect current automation needs; it
could reward States that are behind
schedule and not certified for Family
Support Act standards by giving them a
larger allocation to meet PRWORA
requirements and complete their
statewide automated systems; and, it
could advantage States with certified
but obsolete systems. We then
considered establishing a ranking
system based on dollars invested in
systems to date. This approach is
problematic because it penalizes States
that were early developers of child
support enforcement systems and it
does not address the new requirements.
We also considered grading States’
systems on a set of criteria, but we came
to believe that this was an overly
complex approach with numerous and
subjective variables.

As an alternative, several States
suggested that the formula allocate a
base amount to each State to take into
account the level of automation. This is
the approach we are proposing in the
following formula.

Using a funding base and then varying
the allocation by current and potential
caseload reflects the flexibility States
have, and have had, in designing their
systems. Each State develops its system
to meet its particular needs. Thus, each
State’s system development plan takes
into account factors such as: caseload
size; organization (county administered,
state-administered, court involvement);
State and local business practices for
case processing and management; the
process for setting and enforcing orders
(court or administrative process);
responsiveness and capacity of its
contractors; State planning process;
availability of State funding and
resources.
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A number of areas common to all
State systems will need additional
investment in order to meet the new
PRWORA requirements. Primarily, the
increased systems costs are associated
with changes in distribution,
performance indicators, reporting,
interfaces and case management, the
State Case Registry and wage
withholding activities on non-1V-D
cases. Therefore, we believe it is
reasonable to allocate a base amount to
each State.

A base level of funding for each State
takes into account the level of
automation by recognizing that all
States have similar costs for planning,
design, programming and development
regardless of the size of their caseloads.
A minimum amount is provided to each
State to ensure support for a State’s
development effort. In order to treat
States fairly in determining this
minimum level of funding, we looked to
our experience with basic project costs
(e.g., planning, design, programming,
and development). We believe a base
amount of $2,000,000 per State fairly
represents the start-up costs which are
common to all States. Table 2 in
Appendix A shows the distribution of
the base amount to each State, Territory
and Los Angeles County.

States suggested various percentages
of the available funds which should be
set aside to distribute as equal base
amounts to each State. Obviously, as the
portion of the funds designated for the
base amount increases, the portion
available to distribute based on relative
caseload size decreases. Changes in the
portion set aside for minimum funding
to each State could advantage or
disadvantage some States (e.g.,
allocating a larger percentage of funds to
a base amount advantages States with
small caseloads). Allocating a minimum
of $2,000,000 to each State accounts for
a little over one-quarter of the
$400,000,000 available from federal
funds. As discussed in the following
paragraphs, our proposal for taking into
account the relative size of State IV-D
caseloads in the allocation formula also
considers the scope of changes that
States must make in their child support
enforcement systems to meet PRWORA
requirements. Therefore, we believe that
using one-quarter of the available funds
for the base amount is reasonable.

In addition to the base level of
funding which takes into account States’
levels of automation, the proposed
allocation formula’s calculation of
relative caseload size also addresses the
changes that States must make in their
child support enforcement systems in
order to meet PRWORA requirements.
Section 311 of PRWORA mandates that

child support enforcement systems
include information on all new and
modified child support orders in the
State as of October 1, 1998 as well as
information on all cases receiving
services under title IV-D. Effectively,
this increases the potential child
support enforcement caseload
maintained on a State’s automated
system to include almost all children in
a State who are not living with both
parents. Since the majority of States
must increase their automated systems
capacity because of this expanding
caseload, the use of a census factor
based on the size of the child
population not living with both parents
helps take into account the need for
additional capacity building.

With this in mind, the proposed
formula allocates the remaining funds,
after the base amount is assigned to each
State, by an Allocation Factor. A
Caseload Factor and a Census Factor are
averaged to yield the Allocation Factor.
Table 1 shows by State the calculation
of the Allocation Factor from caseload
and census data.

At this time caseload and census data
are not available for Los Angeles
County. Therefore, the tables in
appendix A show a base amount
allocated to Los Angeles County and
blank cells for the caseload factor and
the census factor. With a base amount
assigned for Los Angeles County, we
can calculate the total remaining funds
available for allocation among the other
States. California’s caseload factor and
census factor represent the total for the
State, including Los Angeles County.
The California IV-D agency and the Los
Angeles County IV-D agency have been
asked to provide us with caseload and
census data, as described below,
showing Los Angeles County’s share of
the California total.

The Caseload Factor is the ratio of the
six-year average IV-D caseload as
reported by a State to the OCSE for
fiscal years 1990-1995 to the total six-
year average caseload in all States for
the same period. States differ in the
percentage of total child support cases
which receive IV-D services and thus,
are included in the IV-D system. For
example, some States routinely include
all court-ordered support cases in the
child support enforcement system. In
addition, all States have some
duplication in their caseload count due
to interstate cases. To compensate for
counting variations, we propose
averaging the caseloads as reported by
States for fiscal years 1990-1995. We
considered using shorter periods for
averaging, (e.g., 2 years, 4 years) but we
decided on the period from 1990-1995

because it minimizes variations in each
State’s reported caseload.

The Census Factor is the ratio of the
number of children in a State with one
parent living elsewhere as reported in
the 1992 Current Population Survey-
Child Support Supplement to the total
number of such children in all States.
Data will be taken from the most recent
Current Population Survey-Child
Support Supplement, which is a
national survey conducted by the
Census Bureau every two years. We
propose to use census data on children
with one parent living elsewhere
because this represents the maximum
number of children living in the State
who could potentially receive services
from the IV-D program.

Note: It is also the same data set required
by statute to determine the allotments for the
Access and Visitation Grants which the
OCSE will issue to the States under section
391 of PRWORA.

Therefore, the proposed 8§ 307.31(f)
provides that payments to individual
States will be equal to the sum of a
$2,000,000 base amount and an
additional amount as determined by the
Allocation Factor. The Allocation Factor
is an average of the Caseload and
Census Factors which yields the
percentage that is used to calculate a
State’s allocation of the $400,000,000
(less the amounts set aside for the base).

Table 1 shows by State the Caseload
Factors and the Census Factors and the
calculation of the Allocation Factor.
Table 2 displays the amount each State
would be allotted from the $400,000,000
under the proposed allocation formula.
The tables are printed in Attachment A
at the end of this NPRM.

Regulatory Impact Analysis

Executive Order 12866 requires that
regulations be reviewed to ensure that
they are consistent with the priorities
and principles set forth in the Executive
Order. The Department has determined
that this rule is consistent with these
priorities and principles.

Regulatory Flexibility Analysis

Consistent with the Regulatory
Flexibility Act (Pub. L. 96-354) which
requires the Federal Government to
anticipate and reduce the impact of
rules and paperwork requirements on
small business and other small entities,
the Secretary certifies that this rule has
no significant effect on a substantial
number of small entities. The primary
impact of this proposed regulation is on
State governments. State governments
are not considered small entities under
the Act. Therefore, a regulatory
flexibility analysis is not required.
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Unfunded Mandates Act

The Department has determined that
this proposed rule is not a significant
regulatory action within the meaning of
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104-4).

List of Subjects in 45 CFR Part 307

Child support, Computer technology,
Grant programs—social programs.

(Catalog of Federal Domestic Assistance
Program No. 93.023, Child Support
Enforcement Program)

Dated: September 19, 1997.
Olivia A. Golden,
Principal Deputy Assistant Secretary for
Children and Families.
Approved: November 5, 1997.
Donna E. Shalala,

Secretary, Department of Health and Human
Services.

For the reasons set forth in the
preamble, 45 CFR part 307 is proposed
to be amended as follows:

PART 307—COMPUTERIZED
SUPPORT ENFORCEMENT SYSTEMS

1. The authority citation for part 307
is revised to read as follows:

Authority: 42 U.S.C. 652 through 658, 664,
666 through 669A, and 1302.

2. A new 8307.31 is added to read as
follows:

§307.31 Federal financial participation at
the 80 percent rate for computerized
support enforcement systems.

(a) Conditions that must be met for 80
percent FFP. Until September 30, 2001,
Federal financial participation is
available at the 80 percent rate to States,
Territories and systems defined in 42
U.S.C. 655(a)(3)(B)(iii) (455(a)(3)(B)(iii)
of the Act) (hereafter referred to as
““States”) for expenditures for the
planning, design, development,
installation, or enhancement of a
computerized support enforcement
system meeting the requirements as
described in §§307.5 and 307.10 of this
part or 42 U.S.C 654(16) (454(16) of the
Act), if:

(1) The Office has approved an APD
in accordance with § 307.15 of this part;

(2) The Office determines that the
system meets the requirements specified
in §307.10, or 42 U.S.C 654(16) (454(16)
of the Act);

(3) The Office determines that the
expenditures incurred are consistent
with the approved APD;

(4) The Office determines that the
computerized support enforcement
system is designed effectively and
efficiently and will improve the

management and administration of the
State IV-D plan;

(5) The State IV-D agency agrees in
writing to use the system for a period of
time which is consistent with the APD
approved by the Office; and

(6) The State or local government has
ownership rights in software, software
modifications and associated
documentation that is designed,
developed, installed or enhanced under
this section subject to the Department of
Health and Human Services license
specified in paragraph (c) of this
section.

(b) Federal financial participation in
the costs of hardware and proprietary
software. (1) Until September 30, 2001,
FFP at the 80 percent rate is available
for expenditures for the rental or
purchase of hardware for the planning,
design, development, installation, or
enhancement of a computerized support
enforcement system as described in
§307.10 or 42 U.S.C 654(16) (454(16) of
the Act).

(2) Until September 30, 2001, FFP at
the 80 percent rate is available for the
rental or purchase of proprietary
operating/vendor software necessary for
the operation of hardware during the
planning, design, development,
installation, enhancement or operation
of a computerized support enforcement
system in accordance with the OCSE
guideline entitled “Automated Systems
for Child Support Enforcement: A Guide
for States.” FFP at the 80 percent rate is
not available for proprietary application
software developed specifically for a
computerized support enforcement
system. (See §307.35 regarding
reimbursement at the applicable
matching rate.)

(c) HHS rights to software. The
Department of Health and Human
Services reserves a royalty-free, non-
exclusive and irrevocable license to
reproduce, publish or otherwise use,
and to authorize others to use for
Federal government purposes, software,
software modifications, and
documentation developed under
§307.10 or 42 U.S.C 654(16) (454(16) of
the Act). This license would permit the
Department to authorize the use of
software, software modifications and
documentation developed under
§307.10 or 42 U.S.C 654(16) (454(16) of
the Act) in another project or activity
funded by the Federal government.

(d) Consequences of suspension of the
APD. If the Office suspends approval of
an APD in accordance with § 307.40
during the planning, design,
development, installation, enhancement
or operation of the system:

(1) The Office shall disallow FFP as
of the date the State failed to comply
substantially with the approved APD;
and

(2) FFP at the 80 percent and
applicable matching rates is not
available in any expenditure incurred
under the APD after the date of the
suspension until the date the Office
determines that the State has taken the
actions specified in the notice of
suspension described in § 307.40(a) of
this part. The Office will notify the State
in writing upon making such a
determination.

(e) Limitation on 80 percent funding.
Federal financial participation at the 80
percent rate may not exceed
$400,000,000 in the aggregate for fiscal
years 1996 through 2001.

(f) Allocation formula. Payments at
the 80 percent rate to individual States,
Territories and systems defined in 42
U.S.C. §655(a)(3)(B)(iii) (455(a)(3)(B)(iii)
of the Act) (hereafter referred to as
“States’) will be equal to the sum of:

(1) A base amount of $2,000,000; and

(2) An additional amount defined as
the Allocation Factor computed as
follows:

(i) Allocation Factor—an average of
the Caseload and Census Factors which
yields the percentage that is used to
calculate a State’s allocation of the
funds available, less amounts set aside
pursuant to paragraph (f)(1) of this
section.

(ii) Caseload Factor—a ratio of the six-
year average IV-D caseload as reported
by a State for fiscal years 1990 through
1995 to the total six-year average IV-D
caseload in all States for the same
period;

(iii) Census Factor—a ratio of the
number of children in a State with one
parent living elsewhere as reported in
the 1992 Current Population Survey—
Child Support Supplement to the total
number of such children in all States.

3. In 8307.40 paragraph (a)(1) is
amended by adding ““§ 307.31(d)” at the
end of the last sentence. The addition
reads as follows:

§307.40 Suspension of approval of
advance planning documents for
computerized support enforcement
systems.

(a) * * * Federal funding will be
disallowed as described in § 307.30(d)
and §307.31(d).

* * * * *

Appendix A—Proposed Allocation
Tables

Note: Appendix A will not be codified in
Title 45 of the Code of Federal Regulations.
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TABLE 1.—CALCULATION OF ALLOCATION FACTOR FROM CASELOAD AND CENSUS DATA

Caseload 6 | % of case- | Census—92 Allocation
yr avg. load children % of census factor

P E= Lo =T o - RSN 290,391 1.81 345,570 1.84 1.83
Alaska 42,954 0.27 27,765 0.15 0.20
Y 7-do] ot RSOOSR 240,814 1.50 271,870 1.45 1.47
ATKANSAS ....vviiiiiii ettt e e et e st e e s b e e e s e e e e e e e enareaeaas 111,852 0.70 187,640 1.00 0.86
California ........ccceeevuee. 1,682,256 10.48 2,178,600 11.60 11.09
Los Angeles County* .. 0 0.00 0 0.00 0.00
Colorado .......cccceeeneee. 166,360 1.04 182,320 0.97 1.00
Connecticut .... 167,175 1.04 242,910 1.29 1.18
Delaware ..........ccccuue. 44,417 0.28 68,966 0.37 0.33
District of Columbia .... 78,327 0.49 61,788 0.33 0.40
Florida ....cccccovvveeiiennne 795,006 4.95 1,043,100 5.56 5.28
[CT=T o] o - RO P PRSPPI 460,993 2.87 428,450 2.28 2.55
[N SO SRSOUPNt 5,788 0.04 6,772 0.04 0.04
Hawaii ... 59,662 0.37 79,211 0.42 0.40
Idaho ..... 50,243 0.31 70,539 0.38 0.35
lllinois .... 695,072 4.33 879,600 4.68 452
Indiana .. 610,335 3.80 690,510 3.68 3.74
lowa ...... 137,349 0.86 174,860 0.93 0.90
Kansas ........ 115,061 0.72 227,530 1.21 0.98
Kentucky ..... 259,739 1.62 362,530 1.93 1.79
Louisiana ..... 258,556 1.61 402,430 2.14 1.90
Maine .......... 64,203 0.40 70,932 0.38 0.39
Maryland ........ 310,502 1.94 366,710 1.95 1.94
Massachusetts 234,721 1.46 336,030 1.79 1.64
MHCRIGAN et e 1,239,750 7.73 757,680 4.04 5.74
[ LT aT a1t {o] - USSR 195,708 1.22 357,550 1.90 1.59
Mississippi ... 254,350 1.59 268,880 1.43 1.50
Missouri ....... 312,990 1.95 339,170 1.81 1.87
MONTANA ..eiiiiiii et ettt e et e e et e e e et e e eetbe e e snree e saneeas 29,676 0.18 55,911 0.30 0.25
NEDBIASKA ... 118,598 0.74 90,157 0.48 0.60
Nevada ............... 64,867 0.40 80,703 0.43 0.42
New Hampshire . 38,461 0.24 56,581 0.30 0.27
New Jersey ........ 530,061 3.30 395,560 2.11 2.66
New Mexico ... 64,995 0.41 138,260 0.74 0.58
New York ....... 1,053,781 6.57 1,363,500 7.26 6.94
North Carolina 381,598 2.38 457,280 2.44 2.41
North Dakota .. 31,981 0.20 32,165 0.17 0.18
Ohio ...cceceueee. 879,306 5.48 785,450 4.18 4.78
Oklahoma .... 117,380 0.73 200,790 1.07 0.91
Oregon ........... 221,282 1.38 222,130 1.18 1.27
Pennsylvania .. 851,155 5.30 696,690 3.71 4.45
PUEBIO RICO ettt ettt e 184,548 1.15 215,949 1.15 1.15
RNOAE ISIANG ..ottt 70,281 0.44 44,712 0.24 0.33
South Carolina ... 186,716 1.16 254,370 1.35 1.27
South Dakota 25,440 0.16 48,647 0.26 0.21
TENNESSEE ..viieiiiie e ettt e e ettt e eree e sttt e e st e e stt e e ateeeesntaeesnnteeessaaeeanseeeennreeenas 486,970 3.03 394,230 2.10 2.53
=G T SRR 641,667 4.00 1,377,600 7.34 5.80
Utah ........ 79,955 0.50 142,460 0.76 0.64
Vermont ......... 18,577 0.12 40,292 0.21 0.17
Virgin Islands . 10,704 0.07 12,525 0.07 0.07
Virginia ........ 300,239 1.87 379,510 2.02 1.95
Washington ... 294,085 1.83 346,700 1.85 1.84
West Virginia .. 83,599 0.52 111,830 0.60 0.56
Wisconsin ....... 365,825 2.28 374,170 1.99 2.13
AT Ye] 1113 Vo TR SRR PTURRRPROY 29,279 0.18 27,763 0.15 0.16

TOLAIS woiiitiee et earae s 16,045,594 100.00 | 18,775,849 100.00 100.00

*Currently Los Angeles County data are included in California’s data.

TABLE 2.—PROPOSED ALLOCATION OF CHILD SUPPORT ENFORCEMENT FUNDS AVAILABLE AT 80% EFFP

: Federal calculations

A”fgg?élron Allocated Total Federal TOtseﬂasr(teate Total

(percent) Base amount remainder share
Alabama 1.83 $2,000,000 $5,296,411 $7,296,411 $1,824,103 $9,120,514
Alaska ...... 0.20 2,000,000 588,959 2,588,959 647,240 3,236,199
Arizona ..... 1.47 2,000,000 4,269,736 6,269,736 1,567,434 7,837,170
Arkansas .. 0.86 2,000,000 2,494,226 4,494,226 1,123,556 5,617,782
California 11.09 2,000,000 32,153,986 34,153,986 8,538,496 42,692,482
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TABLE 2.—PROPOSED ALLOCATION OF CHILD SUPPORT ENFORCEMENT FUNDS AVAILABLE AT 80% EFFP—Continued

Federal calculations

Allocation
Total State
factor Total
Allocated Total Federal share
(percent) Base amount remainder share

Los Angeles County* ........ccccceveeerieeniniinennn 0.00 2,000,000 0 2,000,000 500,000 2,500,000
(0] 1] 7= Vo [o TR 1.00 2,000,000 2,903,875 4,903,875 1,225,969 6,129,843
Connecticut .... 1.18 2,000,000 3,415,271 5,415,271 1,353,818 6,769,088
Delaware .............. 0.33 2,000,000 944,272 2,944,272 736,068 3,680,340
District of Columbia .........cccccoceieeiiiiieeiiieens 0.40 2,000,000 1,166,907 3,166,907 791,727 3,958,634
Florida 5.28 2,000,000 15,308,115 17,308,115 4,327,029 21,635,143
Georgia 2.55 2,000,000 7,407,463 9,407,463 2,351,866 11,759,329
Guam ... 0.04 2,000,000 104,603 2,104,603 526,151 2,630,754
Hawaii 0.40 2,000,000 1,156,560 3,156,560 789,140 3,945,699
1o F=1 o Vo TR 0.35 2,000,000 1,005,900 3,005,900 751,475 3,757,375
lllinois ... 4,52 2,000,000 13,114,182 15,114,182 3,778,545 18,892,727
Indiana . 3.74 2,000,000 10,833,701 12,833,701 3,208,425 16,042,126
JOWA it 0.90 2,000,000 2,600,140 4,600,140 1,150,035 5,750,174
KANSAS ..vvviiiiiieeectieeeeetiee e eeteee e ete e saee e eaane e 0.98 2,000,000 2,853,168 4,853,168 1,213,292 6,066,460
KENTUCKY .eveiiiiiiieiee e 1.79 2,000,000 5,182,378 7,182,378 1,795,594 8,977,972
LOUISIANA .oeovveeeeiiiiieciiie e cee e 1.90 2,000,000 5,504,825 7,504,825 1,876,206 9,381,031
MaINE ...ovviiiiec s 0.39 2,000,000 1,125,430 3,125,430 781,358 3,906,788
Maryland .......cccoceiiiiiiece e 1.94 2,000,000 5,639,961 7,639,961 1,909,990 9,549,951
Massachusetts .. 1.64 2,000,000 4,753,331 6,753,331 1,688,333 8,441,663
Michigan ............ 5.74 2,000,000 16,635,003 18,635,003 4,658,751 23,293,753
MINNESOLA .....veeeeiiieeciiie et 1.59 2,000,000 4,607,640 6,607,640 1,651,910 8,259,550
MISSISSIPPI wveevreeirieiiie i 1.50 2,000,000 4,357,564 6,357,564 1,589,391 7,946,954
Missouri 1.87 2,000,000 5,431,316 7,431,316 1,857,829 9,289,145
Montana ... 0.25 2,000,000 712,782 2,712,782 678,195 3,390,977
Nebraska ........cccocceveeiiieiiiee e 0.60 2,000,000 1,738,551 3,738,551 934,638 4,673,189
[IN[1YZ= Vo £ SRRSOt 0.42 2,000,000 1,212,336 3,212,336 803,084 4,015,420
New Hampshire 0.27 2,000,000 791,530 2,791,530 697,883 3,489,413
New Jersey ....... 2.66 2,000,000 7,708,758 9,708,758 2,427,190 12,135,948
NEW MEXICO ...ocoviiiieiiiie et 0.58 2,000,000 1,692,749 3,692,749 923,187 4,615,936
NEW YOIK oveiiiciee et 6.94 2,000,000 20,131,601 22,131,601 5,532,900 27,664,501
North Carolina ... 2.41 2,000,000 6,986,341 8,986,341 2,246,585 11,232,926
North Dakota ..... 0.18 2,000,000 534,222 2,534,222 633,556 3,167,778
(@] 4 1To TP STRRE 4.78 2,000,000 13,864,421 15,864,421 3,966,105 19,830,526
OKIANOMA ... 0.91 2,000,000 2,649,783 4,649,783 1,162,446 5,812,228
Oregon ........... 1.27 2,000,000 3,692,822 5,692,822 1,423,205 7,116,027
Pennsylvania .. 4.45 2,000,000 12,890,767 14,890,767 3,722,692 18,613,458
PUErto RICO ...oioiviiieciiee e 1.15 2,000,000 3,335,419 5,335,419 1,333,855 6,669,273
Rhode ISland ........cooovveeieieeiiieeecee e 0.33 2,000,000 957,681 2,957,681 739,420 3,697,101
South Carolina .. 1.27 2,000,000 3,673,449 5,673,449 1,418,362 7,091,811
South Dakota ... 0.21 2,000,000 617,014 2,617,014 654,254 3,271,268
TENNESSEE .ooeivvreeeiiee et sree et 2.53 2,000,000 7,338,813 9,338,813 2,334,703 11,673,516
= T 5.80 2,000,000 16,816,864 18,816,864 4,704,216 23,521,080
Utah ...... 0.64 2,000,000 1,852,320 3,852,320 963,080 4,815,400
Vermont 0.17 2,000,000 490,273 2,490,273 622,568 3,112,841
Virgin Islands ........cccoceviiiiiiiienieeee e, 0.07 2,000,000 193,459 2,193,459 548,365 2,741,823
Virginia .oocveeieeeicceccee e 1.95 2,000,000 5,661,088 7,661,088 1,915,272 9,576,360
Washington ... 1.84 2,000,000 5,336,587 7,336,587 1,834,147 9,170,733
West Virginia .. 0.56 2,000,000 1,627,568 3,627,568 906,892 4,534,460
WISCONSIN ..eiieiiiiccciee et 2.13 2,000,000 6,162,828 8,162,828 2,040,707 10,203,534
WYOMING eiiiiiiiiiecieeciie e 0.16 2,000,000 475,057 2,475,057 618,764 3,093,822

100.00 110,000,000 290,000,000 400,000,000 100,000,000 500,000,000

*Included in California’s allocated remainder.

[FR Doc. 98-5181 Filed 2—27-98; 8:45 am]
BILLING CODE 4184-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1

[MM Docket No. 97-247; DA 98-354]

Fees for Ancillary or Supplementary
Use of Digital Television Spectrum
Pursuant to Section 336(e)(1) of the
Telecommunications Act of 1996

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: On December 18, 1997, the
Commission adopted a Notice of
Proposed Rule Making in this
proceeding (FCC 97-414) (““NPRM”")
regarding the assessment of fees for the
use of digital television bitstream for the
provision of ancillary or supplementary
services. Comments in this proceeding
are presently due March 3, 1998, and
reply comments are due April 2, 1998.
On February 19, 1998, the National
Association of Broadcasters
(“Petitioner’”) submitted a Motion for
Extension of Time to file comments in
response to the NPRM, requesting that
the Commission extend the comment
deadline to May 4, 1998, and the reply
comment deadline to June 2, 1998. The
Motion for Extension of Time is granted.

DATES: Comments are due on or before
May 4, 1998 and Reply Comments are
due on or before June 2, 1998.

ADDRESSES: Comments should be sent to
the Office of the Secretary, Federal
Communications Commission, 1919 M
St., N.W., room 222, Washington, DC
20554.

FOR FURTHER INFORMATION CONTACT: Jerry
Duvall, Chief Economist, Mass Media
Bureau (202) 418-2600, Susanna
Zwerling, Policy and Rules Division,
Mass Media Bureau (202) 418-2140, or
Jonathan Levy, Office of Plans and
Policy (202) 418-2030.

SUPPLEMENTARY INFORMATION: This is a
summary of the Mass Media Bureau’s
Order Granting Extension of Time for
Filing Comments, DA 98—-354 adopted
February 23, 1998 and released
February 23, 1998. The full text of this
Mass Media Bureau Order is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (Room 239), 1919 M
Street N.W., Washington, D.C. The
complete text of this Order may also be
purchased from the Commission’s copy
contractor, International Transcription
Services (202) 857-3800 2100 M Street,
N.W., Suite 140, Washington, D.C.
20037.

Synopsis of Order

On December 18, 1997, the
Commission adopted a Notice of
Proposed Rule Making in this
proceeding (FCC 97-414) (““NPRM”’)
regarding the assessment of fees for the
use of digital television bitstream for the
provision of ancillary or supplementary
services. Comments in this proceeding
are presently due March 3, 1998, and
reply comments are due April 2, 1998.

On February 19, 1998, the National
Association of Broadcasters
(“Petitioner’’) submitted a Motion for
Extension of Time to file comments in
response to the NPRM. Petitioner
contends that additional time is
necessary for the preparation of research
studies in response to the NPRM which
have been commissioned by petitioner
in conjunction with broadcast television
networks. It requests that the
Commission extend the comment
deadline to May 4, 1998, and the reply
comment deadline to June 2, 1998.

In section 1.46 of the Commission’s
Rules, it is our policy that extensions of
time for filing comments in rulemaking
proceedings shall not be routinely
granted. However, because of the
complexity of the instant proceeding,
and the potential benefits of the
petitioner’s studies, we believe an
extension of the comment deadline for
the NPRM is warranted. In the NPRM,
at paragraph 27, the Commission
“encouraged[d] commenters to make
specific recommendations as to the level
of the fee and type of fee assessment
program to which the fee is to be tied
and to provide evidence to build a
record supporting those
recommendations.” To facilitate such
efforts, we will grant petitioner
additional time to complete its research
studies which can provide the
Commission a more complete record in
this proceeding.

Accordingly, It is ordered that the
Motion for Extension of Time filed in
MM Docket No. 97-247 by the National
Association of Broadcasters Is granted.
The time for filing comments Is
extended to May 4, 1998.

It is further ordered that the time for
filing reply comments Is extended to
June 2, 1998.

This action is taken pursuant to
authority found in sections 4(i) and
303(r) of the Communications Act of
1934, as amended, 47 U.S.C. 154(i) and
303(r), and sections 0.204(b), 0.283, and
1.45 of the Commission’s Rules, 47 CFR
0.204(b), 0.283, and 1.45.

List of Subjects in 47 CFR Part 1
Television, Television broadcasting.

Federal Communications Commission.
Roy J. Stewart,

Chief, Mass Media Bureau.

[FR Doc. 98-5237 Filed 2—27-98; 8:45 am]
BILLING CODE 6712-07-P

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration

49 CFR Parts 383 and 384
[FHWA Docket No. FHWA-97-3103]

RIN 2125-AE28

Commercial Driver Disqualification
Provision

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM); request for comments.

SUMMARY: The FHWA is proposing
regulations specifying that commercial
motor vehicle (CMV) drivers who are
convicted of violating laws or
regulations pertaining to railroad-
highway grade crossings be disqualified
from operating a CMV. This proposal
also would assess penalties against
employing motor carriers found to have
knowingly allowed, permitted,
authorized, or required a driver to
operate a CMV in violation of laws or
regulations pertaining to railroad-
highway grade crossings. This action is
in response to the requirements
specified in section 403 of the ICC
Termination Act (ICCTA) of 1995. The
purpose of this proposal is to enhance
the safety of CMV operations on our
nation’s highways.

DATES: Comments must be received on
or before May 1, 1998.

ADDRESSES: Interested persons are
invited to submit written, signed
comments regarding this proposal to
Docket Clerk, U.S. DOT Dockets, Room
PL-401, 400 Seventh Street, SW.,
Washington, DC 20590-0001. All
comments received will be available for
examination at the above address from
10 a.m. to 5 p.m., e.t., Monday through
Friday, except Federal holidays. Those
desiring notification of receipt of
comments must include a self-
addressed, stamped envelope or
postcard.

FOR FURTHER INFORMATION CONTACT:
Mr. David Goettee, Driver Division,
Office of Motor Carrier Research and
Standards, (202) 366—4001, or Mr.
Charles Medalen, Office of the Chief
Counsel, (202) 366-0834, Federal
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Highway Administration, 400 Seventh
Street, SW., Washington, DC 20590.
Office hours are from 7:45 a.m. to 4:15
p-m., e.t.,, Monday through Friday,
except Federal holidays.
SUPPLEMENTARY INFORMATION:

Electronic Access

Internet users can access all
comments received by the U.S. DOT
Dockets, Room PL-401, by using the
universal resource locator (URL): http:/
/dms.dot.gov. It is available 24 hours
each day, 365 days each year. Please
follow the instructions online for more
information and help.

An electronic copy of this document
may be downloaded using a modem and
suitable communications software from
the Federal Register Electronic Bulletin
Board Service at (202) 512-1661.
Internet users may reach the Federal
Register’s home page at: http://
www.nara.gov/nara/fedreg and the
Government Printing Office’s database
at: http:///www.access.gpo/su __ docs.

Background

The goal of section 403 of the ICCTA
[Pub. L. 104-88, 109 Stat. 803, 956,
December 29, 1995, codified at 49
U.S.C. 31310(h) and 31311(a)(18)] is to
achieve safer CMV driver behavior
when CMVs are crossing railroad-
highway grade crossings. Section 403
amended the Commercial Motor Vehicle
Safety Act (CMVSA) of 1986 by adding
subsection (h) to 49 U.S.C. 31310. The
amendment requires sanctions and
penalties for CMV drivers who are
convicted of violating laws or
regulations pertaining to railroad-
highway grade crossings.

The amendment also requires
monetary penalties be assessed against
employers found to have knowingly
allowed, permitted, authorized, or
required an employee to operate a CMV
in violation of a law or regulation
pertaining to railroad-highway grade
crossings. It requires States to adopt and
enforce the Federal sanctions and
penalties prescribed for CMV drivers
and employing motor carriers who
violate laws or regulations pertaining to
railroad-highway grade crossings.

According to a March 1, 1996, U.S.
Department of Transportation report on
railroad-highway grade crossing
accidents for the year 1994, entitled
“Accidents Which Shouldn’t Happen,”'1
615 individuals were killed and 1,961
persons were injured in 4,979 collisions
with trains at railroad-highway grade

1“Accidents Which Shouldn’t Happen: A Report
of the Grade Crossing Safety Task Force to Secretary
Federico Pefa,”” March 1, 1996. This task force
report has been placed in the public docket for this
rulemaking.

crossings in the United States. The same
report says:

Laws against grade crossing violations are
ineffective if they are not enforced and
associated with penalties that are strong
enough to deter future violations. The public,
enforcement officers, and judges all need to
be aware of the danger associated with grade
crossing violations. Grade crossing safety
systems cannot prevent collisions if the
parties that use and control these crossings
do not act responsibly.

One of the recommendations in the
report is that all States should have or
enact laws levying sanctions including
fines and other penalties against persons
convicted of railroad-highway grade
crossing violations.

The follow-up report2 issued to report
progress on implementation of the
recommendations contained in the
above report observed:

The principal finding of the Task Force
report was that “‘improved highway-rail
grade crossing safety depends upon better
cooperation, communication, and education
among responsible parties if accidents and
fatalities are to be reduced significantly.”

The FHWA believes the proposed
changes contained in this NPRM will be
of assistance in fostering a change in
how motor carriers perceive the
importance of railroad-highway grade
crossings, and thus will assist in
achieving greater cooperation,
communication, and education
regarding this important issue from the
perspective of commercial drivers and
their employers.

Section Analysis

Section 383.37 Employer
Responsibilities

Section 403 of the ICCTA prescribes
a more stringent penalty for employers
regarding railroad-highway grade
crossing violations than the existing
sanctions for employers using a driver
while disqualified. Because there is no
specific prohibition in the current
regulation to which the prescribed
sanction would apply, the FHWA
proposes to add an additional provision
to 383.37 implementing this
requirement.

Section 383.51 Disqualification of
Drivers

Section 403 of the ICCTA requires the
Secretary to establish, by regulation,
sanctions and penalties for drivers
convicted of violating railroad-highway
grade crossing laws or regulations. The

2*“Implementation Report of the USDOT Grade
Crossing Safety Task Force: Report to Secretary
Rodney E. Slater,” June 1, 1997, publication
number FHWA-SA-97-085. This task force report
has been placed in the public docket for this
rulemaking.

ICCTA requires the penalty for a single
violation to be not less than a 60-day
disqualification, but is silent on how to
treat subsequent convictions. Based on
the precedents established for all other
types of violations which apply a longer
penalty for subsequent convictions, and
the inherent authority to establish
higher penalties for the violations
described, the FHWA proposes to revise
49 CFR 383.51 to provide an increased
period of disqualification for subsequent
convictions.

In the context of other sanctions
imposed in the CMVSA, violations at
railroad-highway grade crossings rank
higher than other serious traffic
violations, which require sanctions of
not less than a 60-day disqualification
for the second conviction and not less
than a 120-day disqualification
thereafter. It is proposed therefore for a
second or subsequent conviction of a
railroad-highway grade crossing
violation, the minimum disqualification
period be 120 days. The FHWA
proposes to add a new paragraph (e) to
49 CFR 383.51 that specifically
establishes these driver penalties for
this offense.

The ICCTA is also silent regarding the
time limit between first and subsequent
violations. Referring again to the
required sanctions for serious traffic
violations in 49 U.S.C. 31310(e), which
employs a 3-year period, the FHWA
proposes that any subsequent
conviction for violation of a railroad-
highway grade crossing law or
regulation while operating a CMV be
within 3 years of an earlier conviction.

Section 383.53 Penalties

The ICCTA amendment to 49 U.S.C.
31310 specifically provides that any
motor carrier that knowingly allows,
permits, authorizes, or requires a driver
to operate a CMV in violation of a law
or regulation pertaining to railroad-
highway grade crossings must be subject
to a civil penalty of not more than
$10,000. The maximum level specified
in the Act for this violation reflects the
concern about the potentially severe
safety consequences that can result from
an illegal crossing of a railroad-highway
grade crossing. The FHWA therefore
proposes to add a new paragraph (c) to
the penalty provisions of 49 CFR 383.53
to incorporate this sanction into this
section.

Section 384.223 Railroad-Highway
Grade Crossing Violation

As required by the ICCTA amendment
to the CMVSA, the FHWA proposes to
include the requirement for the States to
adopt and enforce the sanctions and
penalties relating to violations of
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railroad-highway grade crossing laws or
regulations as specified at §8 383.37,
383.51, land 383.53 as a new §384.223,
Railroad-highway grade crossing
violation. Thus it is proposed as the
twenty-third State CDL program
substantial compliance requirement.
This proposal follows the intent of the
ICCTA which specified that States must
adopt and enforce the sanctions and
penalties. For State compliance
purposes, existing laws or regulations
that specifically apply to violation of
railroad-highway grade crossing
restrictions, such as reckless driving or
driving to endanger, will be sufficient
for complying with this requirement,
provided a conviction for these offenses
invokes the specified minimum
disqualification periods.

Rulemaking Analyses and Notices

All comments received before the
close of business on the comment
closing date indicated above will be
considered and will be available for
examination in the docket at the above
address. Comments received after the
comment closing date will be filed in
the docket and will be considered to the
extent practicable. In addition to late
comments, the FHWA will also
continue to file in the docket relevant
information that becomes available after
the comment closing date. Interested
persons should continue to examine the
docket for new material. Nevertheless,
the FHWA may issue a final rule on this
matter at any time after the close of the
comment period.

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

The FHWA has determined that this
document does not contain a significant
regulatory action under Executive Order
12866 or a significant regulation under
the regulatory policies and procedures
of the Department of Transportation.

Unfunded Mandates Reform Act of 1995

The Unfunded Mandates Reform Act
of 1995 (Unfunded Mandates Act)
requires each agency to assess the
effects of its regulatory actions on State,
local, and tribal governments and the
private sector. Any agency promulgating
an NPRM likely to result in a Federal
mandate requiring expenditures by a
State, local, or tribal government or by
the private sector of $100 million or
more in any one year must prepare a
written statement incorporating various
assessments, estimates, and descriptions
that are delineated in the Unfunded
Mandates Act. The FHWA has
determined that the changes proposed

in this NPRM will not have an impact
of $100 million or more in any one year.

Each of the proposed changes is a
small incremental addition to an
existing process. Drivers are already
being disqualified as a matter of course
when convicted of certain violations.
This merely proposes to standardize the
minimum amount of disqualification
drivers must receive for violating
existing laws or regulations pertaining
to railroad-highway grade crossings.

There is a potential one-time minor
cost to States that may need to modify
existing laws to incorporate these
proposed standardized railroad-highway
grade crossing provisions. The ongoing
costs of being in substantial compliance
with the provisions in this NPRM are
part of an existing State monitoring
program, and therefore will have very
little impact on ongoing State
operations.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), the
FHWA has evaluated the effects of this
proposed rule on small entities. Based
on the evaluation, the FHWA hereby
certifies that this proposed action would
not have a significant economic impact
on a substantial number of small
entities. This is based on the fact that
the FHWA believes the overwhelming
majority of carriers, including small
carriers, comply with railroad-highway
grade crossing laws and regulations.
Further, the FHWA believes that the
adoption of this proposed rule
establishing driver disqualification and
employer civil penalties will serve as a
further deterrent for drivers and/or
carriers who might otherwise have
violated such laws or regulations.
Accordingly, the FHWA believes the
actual imposition of these fines and
disqualifications will be infrequently
required.

Executive Order 12612 (Federalism
Assessment)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, which directs departments and
agencies to be guided by certain
fundamental federalism principles in
formulating and implementing policies
that have federalism implications. These
policies, together with the directions of
the CMVSA, have been taken fully into
account in the development of this
proposal.

The federalism implications of the
commercial driver’s license program
were addressed in detail in the rule
which established the initial minimum
standards (53 FR 27628, Thursday, July

21, 1988). A summary of the points
covered in that rule includes:

(a) The Congress determined that
minimum Federal standards were
required because medium and heavy
trucks are involved in a
disproportionately large percentage of
fatal accidents. The States were
carefully consulted in establishing the
minimum standards that were
established.

(b) The safety problem associated
with CMVs is national in scope,
requiring a consistent and reciprocal
approach to licensing, which retained
the basic role of the States in issuing
licenses.

(c) The standard adopted deliberately
allowed maximum flexibility to the
States in implementation of this
program.

Thus, it is certified that the
specifications contained in this
document have been assessed in light of
the principles, criteria, and
requirements of the Federalism
Executive Order, and they accord fully
with the letter and spirit of the
President’s Federalism initiative.

Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20.217,
Motor Carrier Safety. The regulations
implementing Executive Order 12372
regarding intergovernmental
consultation on Federal programs and
activities to not apply to this program.

Paperwork Reduction Act

For purposes of the Paperwork
Reduction Act of 1995, 44 U.S.C. 3501—
3520, this action contains no
information requirements not already
approved for the CDL program and its
associated information system, the
commercial driver’s license information
system (CDLIS).

National Environmental Policy Act

The FHWA has analyzed this action
for the purpose of the National
Environmental Policy Act of 1969 (42
U.S.C. 4211 et seq.) and has determined
that this action would not have any
effect on the quality of the environment.

Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross reference this action with
the Unified Agenda.
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List of Subjects in 49 CFR Parts 383 and
384

Commercial driver’s license,
Commercial motor vehicles, Highways
and roads, Motor carriers, Motor vehicle
safety, and Railroad-highway grade
crossing.

Issued: February 23, 1998.
Kenneth R. Wykle,
Administrator, Federal Highway
Administration.

In consideration of the foregoing, the
FHWA hereby proposes to amend Title
49, Code of Federal Regulations,
Chapter I, as set forth below.

PART 383—[AMENDED]

1. The authority citation for 49 CFR
Part 383 is revised to read as follows:

Authority: 49 U.S.C. 31136, 31301 et seq.,
and 31502; and 49 CFR 1.48.

2. Section 383.37 is revised to read as
follows:

§383.37 Employer responsibilities.

No employer may knowingly allow,
require, permit, or authorize a driver to
operate a CMV in the United States:

(a) During any period in which the
driver has a CMV driver’s license
suspended, revoked, or canceled by a
State, has lost the right to operate a
CMYV in a State, or has been disqualified
from operating a CMV;,

(b) During any period in which the
driver has more than one CMV driver’s
license, except during the 10-day period
beginning on the date such driver is
issued a driver’s license;

(c) During any period in which the
driver, or the CMV he or she is driving,
or the motor carrier operation, is subject
to an out-of-service order; or

(d) In violation of a law or regulation
pertaining to railroad-highway grade
crossings.

3. In §383.51, paragraph (e) is
redesignated as paragraph (f), and a new
paragraph (e) is added to read as
follows:

§383.51 Disqualification of drivers.
* * * * *

(e) Disqualification for railroad-
highway grade crossing violation—(1)
General rule. A driver who is convicted
of operating a CMV in violation of a law
or regulation pertaining to railroad-
highway grade crossings must be
disqualified for the period of time
specified in paragraph (e)(2) of this
section.

(2) Duration of disqualification for
railroad-highway grade crossing
violation—(i) First violation. A driver
must be disqualified for not less than 60
days, if the driver is convicted of a first

violation of a railroad-highway grade
crossing violation.

(ii) Second or subsequent violation. A
driver must be disqualified for not less
than 120 days, if during any 3-year
period, the driver is convicted of a
second or subsequent railroad-highway
grade crossing violation in separate
incidents.

* X *

4. Section 383.53 is amended by
adding a new paragraph (c) to read as
follows:

§383.53 Penalties.
* * * * *

(c) Special penalties pertaining to
railroad-highway grade crossing
violations. An employer who is
convicted of a violation of § 383.37(d)
must be subject to a civil penalty of not
more than $10,000.

PART 384—[AMENDED]

5. The authority citation for 49 CFR
Part 384 continues to read as follows:

Authority: 49 U.S.C. 31136, 31301 et seq.,
and 31502; and 49 CFR 1.48.

6. Part 384 is amended by adding
§384.223 to read as follows:

§384.223 Railroad-highway grade
crossing violation.

The State must have and enforce laws
and/or regulations applicable to CMV
drivers and their employers, as defined
in 8383.5 of this title, which meet the
minimum requirements of 88 383.37(d),
383.51(e), and 383.53(c) of this title.

[FR Doc. 98-5097 Filed 2—27-98; 8:45 am]
BILLING CODE 4910-22-M

DEPARTMENT OF TRANSPORTATION
Federal Transit Administration

49 CFR Parts 653 and 654

[Docket No. FTA-98-3474]

RIN 2132-AA61

“Maintenance’ Under Definition of

Safety-Sensitive Functions in Drug and
Alcohol Rules

AGENCY: Federal Transit Administration,
DOT.

ACTION: Notice of Proposed Rulemaking.

SUMMARY: In response to a letter from an
attorney representing a large transit
system, the Federal Transit
Administration (FTA) proposes to
require drug and alcohol testing of all
maintenance workers, including those
engaged in engine, revenue service
vehicle, and parts rebuilding and
overhaul. This change would eliminate

the distinction between maintenance
workers involved in on-going, daily
maintenance and repair work and those
who, on a routine basis, perform
rebuilding and overhauling work.
DATES: Comments on this proposed rule
must be submitted by June 1, 1998.
ADDRESSES: Written comments must
refer to the docket number appearing
above and must be submitted to the
United States Department of
Transportation, Central Dockets Office,
PL-401, 400 Seventh Street SW.,
Washington, DC 20590. All comments
received will be available for inspection
at the above address from 10 a.m. to 5
p-m., Monday through Friday, except
Federal holidays. Those desiring the
agency to acknowledge receipt of their
comments should include a self-
addressed stamped postcard with their
comments.

FOR FURTHER INFORMATION: For program
issues: Judy Meade, Director of the
Office of Safety and Security (202) 366—
2896 (telephone) or (202) 366—7951
(fax). For legal issues: Michael Connelly,
Office of the Chief Counsel (202) 366—
4011 (telephone) or (202) 366—-3809
(fax). Electronic access to this and other
rules may be obtained through FTA’s
Transit Safety Bulletin Board at 1-800—
231-2061, or through the FTA World
Wide Web home page at http://
www.fta.dot.gov; both services are
available seven days a week.
SUPPLEMENTARY INFORMATION:

I. Background

On February 5, 1994, FTA issued 49
CFR parts 653 and 654, requiring
recipients of certain categories of FTA
funding to test safety-sensitive
employees for the use of five prohibited
drugs, and for the misuse of alcohol.
The rules defined safety-sensitive
employees to include, among others,
workers who maintain revenue service
vehicles or equipment used in revenue
service.

In a series of interpretive letters
dating from 1994, the FTA refined the
definition of safety-sensitive
maintenance workers, in effect creating
two distinct classes of employees. On
the one hand were those engaged in on-
going and routine repair and
maintenance of revenue service vehicles
and equipment. On the other hand were
those performing what the FTA has
historically considered less routine
maintenance such as the overhaul and
rebuilding of engines, parts, and
vehicles. The basis for the FTA’s view
lay in the rules’ preambles (59 FR 7535
(alcohol) and 59 FR 7575 (drugs)),
which noted that ““only mechanics who
repair (revenue service) vehicles or
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perform routine maintenance are the
types of maintenance workers covered
by the rules.” The FTA focused on
routine maintenance, and excluded
from coverage those workers performing
other-than-routine repair service.

On September 3, 1996, John
Goldstein, President of the
Amalgamated Transit Union, Local 998,
Milwaukee, Wisconsin, sought
clarification of FTA policy on random
testing of employees performing less
routine maintenance, i.e., overhauling
and rebuilding engines. He noted that
contract workers at the Milwaukee
County Transit System who did such
work were not being randomly tested,
while employees of the transit agency
performing the same work were subject
to testing.

On March 26, 1997, the FTA, in
keeping with previous interpretations,
informed Goldstein that no worker
performing less than routine
maintenance was subject to testing
under FTA rules, regardless for whom
they worked. According to FTA’s
previously-issued interpretive letters,
the rules applied only to those safety-
sensitive employees performing routine,
day-to-day maintenance work.

In response to the FTA’s March 26,
1997, letter to Goldstein, Gregg
Formella, attorney for the Milwaukee
Transport Services, Inc., requested that
FTA reconsider its position regarding
the two categories of maintenance
worker testing. Mr. Formella’s letter,
and that from Mr. Goldstein, pointed
out that the transit system has repair
maintenance units dedicated solely to
rebuilding and overhaul. While
individual revenue service vehicles are
overhauled and rebuilt only
occasionally (i.e., on a less routine
basis), the employees who work on
those vehicles do so on an on-going,
daily basis. The work load is constant;
a revenue service vehicle is always
being overhauled or rebuilt.

Mr. Formella also pointed out that the
Federal Register preambles upon which
the FTA had relied in its letters of
interpretation involved a distinction,
not between routine repair maintenance
and less routine repair maintenance, but
rather between all repair maintenance
and cleaning maintenance; in that
context, the use of the word “‘routine”
is superfluous.

Finally, Mr. Formella’s letter suggests
that rebuilding and overhaul repair
maintenance is no less important than
daily maintenance, and that in the
interest of safety, no exception should
be extended.

Il. FTA’s Response

The FTA proposes to adopt Mr.
Formella’s suggestion that all revenue
service repair maintenance workers be
subject to FTA’s drug and alcohol
testing requirements, including random
testing. Such a proposal would
eliminate considerable confusion over
what constitutes routine and less
routine maintenance work.

A closer review of the history of the
rules, and specifically that portion of
the preamble upon which the FTA
relied when creating the two categories
of repair maintenance workers, is
instructive. When the regulations were
first proposed in 1992, some
commenters were concerned that
considering as safety-sensitive any
employee who “maintain(s) a revenue
service vehicle” might be too broad; the
commenters were concerned that
employees who clean such vehicles
might also fall under the definition of
safety-sensitive maintenance. In 1994,
when the final rules were promulgated,
the FTA used that opportunity to note
that only mechanics, and not cleaning
crews, would be subject to the rules’
coverage. Significantly, we noted that
the rules applied to all mechanics ““who
repair vehicles.” Also, in the rules’
preambles (59 FR 7584 (drugs) and 59
FR 7544 (alcohol)), we noted that
“(m)aintaining a revenue service vehicle
includes any act which repairs, provides
upkeep to a vehicle, or any other
process which keeps the vehicle
operational’’—a definition which, in
retrospect, surely includes employees
who rebuild and overhaul engines,
parts, and revenue service vehicles.

In a November 2, 1994, letter to the
New York City Transit Authority, the
FTA stressed that the routine and on-
going nature of the maintenance work
was a ‘‘key criterion’ in determining
when the rules applied. The FTA stated
that because rebuilding and overhauling
parts, engines, and revenue service
vehicles were done on only an
occasional basis, the rules ought not
apply.

However, experience over the last
four years has shown, in fact, that some
workers who overhaul and rebuild do so
on a regular, on-going basis. In light of
this new understanding, the FTA has re-
evaluated its earlier position to consider
whether overhauling and rebuilding
engines, parts, and vehicles that is
performed routinely should be included
in the rules. While overhaul and
rebuilding is not performed every day
on each piece of equipment, the workers
who do such work do so daily and on
a routine basis. We seek comment on
changing the interpretation of

“maintaining a revenue service vehicle
or equipment used in revenue service”
to include overhauling and rebuilding
engines, parts, and revenue service
vehicles.

In addition, there is now reason to
believe that repair maintenance
personnel experience greater substance
abuse problems than other categories of
safety-sensitive workers. Statistics
provided by the transit industry, as
summarized in the Drug and Alcohol
Testing Results, 1995 Annual Report
(FTA-MA-18X018-97-1; DOT-VNTSC-
FTA-97-2, available from the FTA
Office of Safety and Security) indicate
that, for both drugs and alcohol, the
revenue vehicle and equipment
maintenance personnel had the highest
percentage of random and reasonable
suspicion positives:

“3.2.2. Random Drug Test Results * * *
In addition, within the random testing
category, one job category (revenue vehicle
and equipment maintenance) consistently
had the highest percentage of positive drug
test results.

3.3 Results of Drug Tests Presented by
Employee Category * * *

The category with the highest percentage of
positive results was revenue vehicle and
equipment maintenance with 2.05.

3.11 Comparison of Transit System and
Contractor Positive Random Drug Test
Results * * * In four out of five job
categories, contractors had a higher
percentage of positive random drug test
results than did transit systems * * * The
largest differential was in revenue vehicle
and equipment maintenance category, where
contractors had 2.99 percent positive and
transit systems had 2.01 percent positive.

4.2.2 Random Alcohol Test Results * * *
For random alcohol tests, the revenue vehicle
and equipment maintenance employee
category had the highest percentage of
positive alcohol test results.”

The 1996 data (soon to be available in
the FTA’s 1996 drug and alcohol testing
results annual report) reinforce this
view. These statistics demonstrate the
need to be all-inclusive when testing
employees who perform maintenance
functions.

There is great similarity between the
actual job functions of employees
performing on-going repairs, and those
working exclusively on engine, parts,
and vehicle overhaul and rebuilding. In
retrospect, any distinction between the
two categories is an artificial construct,
and there now appears no basis to treat
them differently. To consider all safety-
sensitive repair maintenance employees
as falling under the regulations’ rubric
is consistent, and pro-safety. In larger
systems, the workers in each of these
two categories are generally drawn from
the same technical pool, with the same
skills and responsibilities. In smaller
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systems, the employees who perform
the on-going maintenance may often be
the same people rebuilding and
overhauling.

This proposal is intended to apply to
all transit systems, their contractors that
perform safety-sensitive functions, and
all maintenance repair employees; it is
not meant to be limited to those transit
systems with units dedicated to engine,
parts, and vehicle overhaul and
rebuilding. Such an inclusive view is
consistent with the regulatory intent to
test all safety-sensitive repair
maintenance workers in the interest of
public safety.

Nothing in this proposal is intended
to affect the present exemption of repair
maintenance workers of newly
manufactured equipment or equipment
under the manufacturer’s warranty, the
exemption extended to contractors of
section 5311 (formerly section 18)
systems, or contractors of section 5309
(formerly section 3) recipients in an area
under 50,000 in population.

I11. Regulatory Analyses and Notices

This is not a significant rule under
Executive Order 12866 or under the
Department’s Regulatory Policies and
Procedures. There are no significant
Federalism implications to warrant
preparation of a Federalism Assessment.
The Regulatory Impact Analysis used
for the original 1994 rules assumed that
all maintenance workers would be
randomly tested for drug and alcohol
misuse. In 1994, the FTA created a
limited exemption from testing for
safety-sensitive workers who performed
*less routine’” maintenance such as
rebuilding and overhauling engines,
parts, and revenue service vehicles. We
now propose to eliminate that
exemption, and restore all maintenance

workers to the original assumption (i.e.,
that all safety-sensitive workers would
be tested). Therefore, the Department
certifies that this rule will not have a
significant economic impact on a
substantial number of transit systems;
this rule will merely restore
maintenance workers who overhaul and
rebuild engines, parts, and revenue
service vehicles to the pool of safety-
sensitive workers to be randomly tested.
This rule does not contain new
information collection requirements for
purposes of the Paperwork Reduction
Act of 1995, 44 U.S.C. 3501-3520. This
is not an unfunded mandate because
this rule, if adopted, would cost State,
local, and tribal governments less than
$100 million annually.

List of Subjects in 49 CFR Parts 653 and
654

Alcohol testing, Drug testing, Grant
programs-transportation, Mass
transportation, Reporting and
recordkeeping requirements, Safety and
transportation, Safety-sensitive.

For the reasons set forth in the
preamble, FTA proposes to amend Title
49 Code of Federal Regulations, part 653
and 654 as follows:

PART 653—PREVENTION OF
PROHIBITED DRUG USE IN TRANSIT
OPERATIONS

1. The authority citation for part 653
continues to read as follows:

Authority: 49 U.S.C. 5331, 49 CFR 1.51.

§653.7 [Amended]

2. Section 653.7 is amended by
adding the definition of safety-sensitive
function to read as follows:

* * * * *

Safety-sensitive function means any
of the following duties: Maintaining
(including on-going repairs and
overhaul and rebuilding) a revenue
service vehicle or equipment used in
revenue service, unless the recipient
receives section 5309 (formerly section
3) funding, is in an area less than 50,00
in population, and contracts out such
services, or section 5311 (formerly
section 18) funding and contracts out
such services.

* * * * *

PART 654—PREVENTION OF
ALCOHOL MISUSE IN TRANSIT
OPERATIONS

1. The authority citation for part 654
continues to read as follows:

Authority: 49 U.S.C. 5331, 49 CFR 1.52.

§654.7 [Amended]

2. Section 654.7 is amended by
adding the definition of safety-sensitive
function to read as follows:

* * * * *

Safety-sensitive function means any
of the following duties: Maintaining
(including on-going repairs and
overhaul and rebuilding) a revenue
service vehicle or equipment used in
revenue service, unless the recipient
receives section 5309 (formerly section
3) funding, is in an area less than 50,00
in population, and contracts out such
services, or section 5311 (formerly
section 18) funding and contracts out
such services.

* * * * *
Issued on: February 25, 1998.
Gordon J. Linton,
Administrator.
[FR Doc. 98-5275 Filed 2—27-98; 8:45 am]
BILLING CODE 4910-57-U
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DEPARTMENT OF AGRICULTURE
Research, Education, and Economics

Notice of the National Agricultural
Research, Extension, Education, and
Economics Advisory Board Meeting

AGENCY: Research, Education, and
Economics, USDA.

ACTION: Notice of meeting.

SUMMARY: In accordance with the
Federal Advisory Committee Act, 5
U.S.C. App., the United States
Department of Agriculture announces a
meeting of the National Agricultural
Research, Extension, Education, and
Economics Advisory Board.

SUPPLEMENTARY INFORMATION: The
National Agricultural Research,
Extension, Education, and Economics
Advisory Board, which represents 30
constituent categories, as specified in
section 802 of the Federal Agriculture
Improvement and Reform Act of 1996
(Pub. L. No. 104-127), has scheduled a
National Stakeholder Symposium for
March 11, 1998, and a General Advisory
Board Meeting, March 12—-13, 1998.

The National Stakeholder Symposium
will engage stakeholders (producers,
industry, academia, rural Americans,
consumer public interest groups,
general public, and others) in priority-
setting discussions and topic-related
briefings for USDA Research, Education,
and Economics (REE). Non-rated
priority topics include: (1) National
Agricultural Genome Initiative; (2)
Emerging Animal and Plant Issues—
Preparedness & Response Initiative; (3)
Environmental Stewardship Initiative;
(4) Precision Agriculture Initiative; (5)
Added Value and New Use Products
Initiative; (6) Education and Outreach
Initiative; (7) Nutrition Research
Initiative; (8) Food Safety Research
Initiative; and an over-arching
Agriculture Communication and
Outreach Initiative.

Stakeholders will be invited to make
statements and to hear from a variety of
experts about some of the state-of-the-art
research to date, challenges ahead, and
projected future benefits to the
agricultural community. Also time will
be allowed at the end of the Symposium
for open discussion and audience
participation.

The General Advisory Board Meeting
on March 12-13 will (a) bring together
the input from the Stakeholder
Symposium; (b) link priorities to the FY
2000 budget for USDA Research,
Education, and Economics; (c) report on
Board recommendations to the Secretary
on public communications; (d) discuss
the future of the Fund for Rural America
program; (e) plan for the July 1998
Regional Meeting in Utah; and (f)
update Board members on Working
Group activities.

Dates: National Stakeholder
Symposium: March 11, 1998, 9:00 a.m.
to 5:00 p.m., General Meeting: March
12-13, 9:00 a.m. to 5:00 p.m.

Place: Holiday Inn—National Airport
(Crystal City), 1489 Jefferson Davis
Highway, Arlington, VA 22202, Grand
Ballroom.

Type of Meeting: Open to the public.

Comments: The public may file
written comments before or after the
meeting with the contact person. All
statements will become a part of the
official records of the National
Agricultural Research, Extension,
Education, and Economics Advisory
Board and will be kept on file for public
review in the Office of the Advisory
Board; Research, Education, and
Economics; U.S. Department of
Agriculture; Washington, D.C. 20250—
2255.

FOR FURTHER INFORMATION CONTACT:
Deborah Hanfman, Executive Director,
National Agricultural Research,
Extension, Education, and Economics
Advisory Board, Research, Education,
and Economics Advisory Board Office,
Room 3918 South Building, U.S.
Department of Agriculture, STOP: 2255,
1400 Independence Avenue, SW,
Washington, DC 20250-2255.
Telephone: 202—-720-3684. Fax: 202—
720-6199, or e-mail: Ishea@reeusda.gov.

Done at Washington, D.C. this 11th day of
February 1998.

I. Miley Gonzalez,

Under Secretary, Research, Education, and
Economics.

[FR Doc. 98-5194 Filed 2—27-98; 8:45 am]
BILLING CODE 3410-22-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

[S&T98-001]

Plant Variety Protection Advisory
Board; Open Meeting

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice of meeting.

SUMMARY: This notice sets forth the
schedule and proposed agenda of a
forthcoming meeting of the Plant

Variety Protection Advisory Board.

DATES: March 25, 1998, 9 a.m. to 5 p.m.,
open to the public.

ADDRESSES: The meeting will be held in
the National Agricultural Library
Building, Conference Room 1400
(Fourteenth Floor), Beltsville, Maryland.

FOR FURTHER INFORMATION CONTACT:
Acting Commissioner, Plant Variety
Protection Office, Room 500, National
Agricultural Library Building, Beltsville,
Maryland 20705 (301/504-5518).

SUPPLEMENTARY INFORMATION: Pursuant
to the provisions of section 10(a) of the
Federal Advisory Committee Act (Pub.L.
No. 92-463 5 U.S.C. App.), this notice
is given concerning a Plant Variety
Protection Advisory Board meeting. The
Board is constituted under section 7 of
the Plant Variety Protection Act (7
U.S.C. 2327).

The proposed agenda for the meeting
will include discussions of: Plant
Variety Protection Office Application
Process, Plant Variety Protection Office
Progress Report, and other related
topics. Written comments may be
submitted to the contact person listed
above before or after the meeting.

Dated: February 25, 1998.
Enrique E. Figueroa,

Administrator, Agricultural Marketing
Service.

[FR Doc. 98-5251 Filed 2—27-98; 8:45 am]
BILLING CODE 3410-02-P
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DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

Opportunity for Designation in the
Fremont (NE) and Titus (IN) Areas and
Request for Comments on the Fremont
and Titus Agencies

AGENCY: Grain Inspection, Packers and
Stockyards Administration (GIPSA),
USDA.

ACTION: Notice.

SUMMARY: The United States Grain
Standards Act, as amended (Act),
provides that official agency
designations will end not later than
triennially and may be renewed. The
designation of Fremont Grain Inspection
Department, Inc. (Fremont), and Titus
Grain Inspection, Inc. (Titus), will end
August 31, 1998, according to the Act.
GIPSA is asking persons interested in
providing official services in the
Fremont and Titus areas to submit an
application for designation. GIPSA is
also asking for comments on the
services provided by Fremont and Titus.
DATES: Applications must be
postmarked or sent by telecopier (FAX)
on or before March 31, 1998. Comments
are due by May 31, 1998.

ADDRESSES: Applications and comments
must be submitted to USDA, GIPSA,
Janet M. Hart, Chief, Review Branch,
Compliance Division, STOP 3604, Room
1647-S, 1400 Independence Avenue,
SW., Washington, DC 20250-3604.
Applications and comments may be
submitted by FAX on 202—-690-2755. If
an application is submitted by FAX,
GIPSA reserves the right to request an
original application. All applications
and comments will be made available
for public inspection at this address
located at 1400 Independence Avenue,
SW., during regular business hours.

FOR FURTHER INFORMATION CONTACT:
Janet M. Hart, at 202—720-8525.
SUPPLEMENTARY INFORMATION: This
Action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12866
and Departmental Regulation 1512-1;
therefore, the Executive Order and
Departmental Regulation do not apply
to this Action.

Section 7(f)(1) of the Act authorizes
GIPSA’s Administrator to designate a
qualified applicant to provide official
services in a specified area after
determining that the applicant is better
able than any other applicant to provide
such official services. GIPSA designated
Fremont, main office located in
Fremont, Nebraska, and Titus, main
office located in West Lafayette,

Indiana, to provide official inspection
services under the Act on September 1,
1995.

Section 7(g)(1) of the Act provides
that designations of official agencies
shall end not later than triennially and
may be renewed according to the
criteria and procedures prescribed in
Section 7(f) of the Act. The designations
of Fremont and Titus end on August 31,
1998, according to the Act.

Pursuant to Section 7(f)(2) of the Act,
the following geographic area, in the
States of lowa and Nebraska, is assigned
to Fremont.

Carroll (west of U.S. Route 71); Clay
(west of U.S. Route 71); Crawford;
Dickinson (west of U. S. Route 71);
Harrison (east of State Route 183);
O’Brien (north of B24 and east of U.S.
Route 59); Osceola (east of U.S. Route
59); and Shelby Counties, lowa.

In Nebraska:

Bounded on the North by U.S. Route
20 east to the Pierce County line; the
eastern Pierce County line; the northern
Wayne, Cuming, and Burt County lines
east to the Missouri River;

Bounded on the East by the Missouri
River south-southeast to State Route 91;
State Route 91 west to the Dodge County
line; the eastern and southern Dodge
County lines west to U.S. Route 77; U.S.
Route 77 south to the Saunders County
line;

Bounded on the South by the
southern Saunders, Butler, and Polk
County lines; and

Bounded on the West by the western
Polk County line north to the Platte
River; the Platte River northeast to the
western Platte County line; the western
and northern Platte County lines east to
U.S. Route 81; U.S. Route 81 north to
U.S. Route 20.

The following grain elevators, located
outside of the above contiguous
geographic area, are part of this
geographic area assignment: Farmers
Cooperative, and Krumel Grain and
Storage, both in Wahoo, Saunders
County, Nebraska (located inside
Omaha Grain Inspection Service, Inc.’s,
area).

Fremont’s assigned geographic area
does not include the following grain
elevators inside Fremont’s area which
have been and will continue to be
serviced by the following official
agencies:

1. Hastings Grain Inspection, Inc.:
Farmers Cooperative Grain Company,
Columbus, Platte County, Nebraska; and

2. Omaha Grain Inspection Service,
Inc.: Farmers Coop Business
Association, Rising City, Butler County,
Nebraska; and Farmers Coop Business
Association (2 elevators), Shelby, Polk
County, Nebraska.

Pursuant to Section 7(f)(2) of the Act,
the following geographic area, in the
State of Indiana, is assigned to Titus.

Bounded on the North by the northern
Pulaski County line;

Bounded on the East by the eastern
and southern Pulaski County lines; the
eastern White County line; the eastern
Carroll County line south to State Route
25; State Route 25 southwest to
Tippecanoe County; the eastern
Tippecanoe County line;

Bounded on the South by the
southern Tippecanoe County line; the
eastern and southern Fountain County
lines west to U.S. Route 41; and

Bounded on the West by U.S. Route
41 north to the northern Benton County
line; the northern Benton County line
east to State Route 55; State Route 55
north to U.S. Route 24; U.S. Route 24
east to the White County line; the
western White and Pulaski County
lines.

The following grain elevators, located
outside of the above contiguous
geographic area, are part of this
geographic area assignment: Kentland
Elevator & Supply, Inc., Boswell, Benton
County; Dunn Grain, Dunn, Benton
County; Kentland Elevator & Supply,
Inc., Earl Park, Benton County; Demeter,
Inc., Raub, Benton County (located
inside Champaign-Danville Grain
Inspection Departments, Inc.’s, area);
and The Andersons, Delphi, Carroll
County; Frick Services, Inc., Leiters
Ford, Fulton County; and Cargill, Inc.,
Linden, Montgomery County (located
inside Frankfort Grain Inspection, Inc.’s,
area).

Titus’ assigned geographic area does
not include the following grain elevators
inside Titus’ area which have been and
will continue to be serviced by the
following official agency: Schneider
Inspection Service, Inc.: Frick Services,
Inc., and Farmers Grain, both in
Winamac, Pulaski County.

Interested persons, including Fremont
and Titus, are hereby given the
opportunity to apply for designation to
provide official services in the
geographic areas specified above under
the provisions of Section 7(f) of the Act
and §800.196(d) of the regulations
issued thereunder. Designation in the
Fremont and Titus areas is for the
period beginning September 1, 1998,
and ending August 31, 2001. Persons
wishing to apply for designation should
contact the Compliance Division at the
address listed above for forms and
information.

GIPSA also is publishing this notice
to provide interested persons the
opportunity to present comments on the
Fremont and Titus official agencies.
Commentors are encouraged to submit
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pertinent data concerning the Fremont
and Titus official agencies including
information concerning the timeliness,
cost, quality and scope of services
provided. All comments must be
submitted to the Compliance Division at
the above address.

Applications, comments, and other
available information will be considered
in determining which applicant will be
designated.

Authority: Pub. L. 94-582, 90 Stat. 2867,
as amended (7 U.S.C. 71 et seq.).

Dated: February 23, 1998.

Neil E. Porter,

Director, Compliance Division.

[FR Doc. 98-5082 Filed 2—27-98; 8:45 am]
BILLING CODE 3410-EN-P

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Notice of Proposed Change to Section
IV of the Field Office Technical Guide
(FOTG) of the Natural Resources
Conservation Service in Florida

AGENCY: Natural Resources
Conservation Service (NRCS) in Florida,
U.S. Department of Agriculture.

ACTION: Notice of availability of
proposed changes in Section IV of the
FOTG of the NRCS in Florida for review
and comment.

SUMMARY: It is the intention of NRCS in
Florida to issue the following revised
conservation practice standards for
Florida: Conservation Cover (Code 327);
Heavy Use Area Protection, (Code 561);
Regulating Water in Drainage Systems,
(Code 554); Structure for Water Control,
(Code 587); Terrace, (Code 600); and
Wildlife Watering Facility, (Code 648)
in Section IV of the FOTG.

DATES: Comments will be received for a
30-day period commencing with the
date of this publication.

FOR FURTHER INFORMATION CONTACT:
Inquire in writing to T. Niles Glasgow,
State Conservationist, Natural Resources
Conservation Service (NRCS), P.O. Box
141510, Gainesville, Florida 32614—
1510. Copies of the practice standards
will be made available upon written
request.

SUPPLEMENTARY INFORMATION: Section
343 of the Federal Agriculture
Improvement and Reform Act of 1996
states that revisions made after
enactment of the law to NRCS State
technical guides used to carry out
highly erodible land and wetland
provisions of the law shall be made
available for public review and

comment For the next 30 days the NRCS
in Florida will receive comments
relative to the proposed changes.
Following that period a determination
will be made by the NRCS in Florida
regarding disposition of those comments
and a final determination of change will
be made.

Dated: September 3, 1997.
R.A. Balduzzi

Acting State Conservationist, Natural
Resources Conservation Service, Gainesville,
Florida.

[FR Doc. 98-4923 Filed 2—-27-98; 8:45 am]
BILLING CODE 3410-16-M

DEPARTMENT OF COMMERCE
Export Administration

Essam Alkadi; Export Privileges

In the matter of: Essam Alkadi (also known
as Essam Al-Kadi), P.O. Box 201, Damman
31411, Saudi Arabia; Respondent.

Decision and Order

On May 16, 1997, the Office of Export
Enforcement, Bureau of Export
Administration, United States
Department of Commerce (hereinafter
“BXA™), issued a charging letter
initiating an administrative proceeding
against Essam Alkadi, also known as
Essam Al-Kadi (hereinafter collectively
referred to as (“‘Alkadi’’). The charging
letter alleged that Alkadi committed one
violation of the Export Administration
Regulations (currently codified at 15
C.F.R. Parts 730-774 (1997)) (hereinafter
the ““Regulations’),! issued pursuant to
the Export Administration Act of 1979,
as amended (50 U.S.C.A. app. §82401-
2420 (1991 & Supp. 1997)) (hereinafter
the “Act”).2 Specifically, the charging
letter alleged that, on or about December
17, 1993, Alkadi attempted to export a
U.S.-origin shotgun from the United
States to Saudi Arabia without obtaining
from BXA the validated export license
required by Section 772.1(b) of the

1The alleged violation occurred in 1993. The
Regulations governing the violation at issue are
found in the 1993 version of the Code of Federal
Regulations (15 C.F.R. Parts 768-799 (1993)). Those
Regulations define the violation that BXA alleges
occurred, and are referred to hereinafter as the
former Regulations. Since that time, the Regulations
have been reorganized and restructured; the
restructure Regulations, establish the procedures
that apply to the matters set forth in this decisions
and order.

2The Act expired on August 20, 1994. Executive
Order 12924 (3 C.F.R., 1994 Comp. 917 (1995)),
extended by Presidential Notices of August 15, 1995
(3 C.F.R., 1995 Comp. 501 (1996)), August 14, 1996
(3 C.F.R., 1996 Comp. 298 (1997)), and August 13,
1997 (62 Fed. Reg. 43629, August 15, 1997),
continued the Regulations in effect under the
International Emergency Economic Powers Act (50
U.S.C.A. 8§1701-1706 (1991 & Supp. 1997)).

former Regulations, in violation of
Section 787.3(b) of the former
Regulations.

BXA presented evidence that it
received a signed return receipt on
August 19, 1997 indicating that the
charging letter had been delivered.
Because the receipt was returned from
Saudi Arabia undated, however, BXA
does not know the exact date of service.
Under these circumstances, BXA
designated August 19, 1997, the day
BXA received the return receipt, as the
date of service. Alkadi has failed to file
an answer to the charging letter, as
required by Section 766.7 of the
Regulations, and is therefore in default.
Thus, pursuant to Section 766.7 of the
Regulations, BXA moved that the
Administrative Law Judge (hereinafter
the “ALJ”) find the facts to be as alleged
in the charging letter and render a
Recommended Decision and Order.

Following BXA’s motion, the ALJ
issued a Recommended Decision and
Order in which he found the facts to be
as alleged in the charging letter, and
concluded that those facts constitute
one violation of the former Regulations
by Alkadi, as BXA alleged. The ALJ also
agreed with BXA'’s recommendation that
the appropriate penalty to be imposed
for that violation is a denial, for a period
of three years, of all of Alkadi’s export
privileges. As provided by Section
766.22 of the Regulations, the
Recommended Decision and Order has
been referred to me for final action.

Based on my review of the entire
record, | affirm the findings of fact and
conclusions of law in the Recommended
Decision and Order of the ALJ.

Accordingly, it is therefore ordered,

First, that, for a period of three years
from the date of this Order, Essam
Alkadi, also known as Essam Al-Kadi,
P.O. Box 201 Dammam 31411, Saudi
Arabia, may not, directly or indirectly,
participate in any way in any
transaction involving any commodity,
software or technology (hereinafter
collectively referred to as ““item™)
exported or to be exported from the
United States that is subject to the
Regulations, or in any other activity
subject to the Regulations, including,
but not limited to:

A. Applying for, obtaining, or using
any license, License Exception, or
export control document;

B. Carrying on negotiations
concerning, or ordering, buying,
receiving, using, selling, delivering,
storing, disposing of, forwarding,
transporting, financing, or otherwise
servicing in any way, any transaction
involving any item exported or to be
exported from the United States that is
subject to the Regulations, or in any
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other activity subject to the Regulations;
or

C. Benefiting in any way from any
transaction involving any item exported
or to be exported from the United States
that is subject to the Regulations, or in
any other activity subject to the
Regulations.

Second, that no person may, directly
or indirectly, do any of the following:

A. Export or reexport to or on behalf
of the denied person any item subject to
the Regulations;

B. Take any action that facilitates the
acquisition or attempted acquisition by
the denied person of the ownership,
possession, or control of any item
subject to the Regulations that has been
or will be exported from the United
States, including financing or other
support activities related to a
transaction whereby the denied person
acquires or attempts to acquire such
ownership, possession or control;

C. Take any action to acquire from or
to facilitate the acquisition or attempted
acquisition from the denied person of
any item subject to the Regulations that
has been exported from the United
States;

D. Obtain from the denied person in
the United States any item subject to the
Regulations with knowledge or reason
to know that the item will be, or is
intended to be, exported from the
United States; or

E. Engage in any transaction to service
any item subject to the Regulations that
has been or will be exported from the
United States and that is owned,
possessed or controlled by the denied
person, or service any item, of whatever
origin, that is owned, possessed or
controlled by the denied person if such
service involves the use of any item
subject to the Regulations that has been
or will be exported from the United
States. For purposes of this paragraph,
servicing means installation,
maintenance, repair, modification or
testing.

Third, that, after notice and
opportunity for comment as provided in
Section 766.23 of the Regulations, any
person, firm, corporation, or business
organization related to the denied
person by affiliation, ownership,
control, or position of responsibility in
the conduct of trade or related services
may also be made subject to the
provisions of this Order.

Fourth, that this Order does not
prohibit any export, reexport, or other
transaction subject to the Regulations
where the only items involved that are
subject to the Regulations are the
foreign-produced direct product of U.S.-
origin technology.

Fifth, that this Order shall be served
on Alkadi and on BXA, and shall be
published in the Federal Register.

This Order, which constitutes the
final agency action in this matter, is
effective immediately.

Dated: February 20, 1998.

William A. Reinsch,

Under Secretary for Export Administration.
[FR Doc. 98-5261 Filed 2-27-98; 8:45 am]
BILLING CODE 3510-DT-M

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 957]

Grant of Authority for Subzone Status
the Gymboree Corporation; Apparel
and Toys Warehousing/Distribution
Dixon, CA

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a-81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Wheras, by an Act of Congress
approved June 18, 1934, an Act “To
provide for the establishment * * * of
foreign-trade zones in ports of entry of
the United States, to expedite and
encourage foreign commerce, and for
other purposes,” as amended (19 U.S.C.
81a—81u) (the Act), the Foreign-Trade
Zones Board (the Board) is authorized to
grant to qualified corporations the
privilege of establishing foreign-trade
zones in or adjacent to U.S. Customs
ports of entry;

Whereas, the Board’s regulations (15
CFR Part 400) provide for the
establishment of special-purpose
subzones when existing zone facilities
cannot serve the specific use involved;

Whereas, an application from the
Sacramento-Yolo Port District (the Port
of Sacramento), grantee of Foreign-
Trade Zone 143, for authority to
establish special-purpose subzone status
at the warehousing/distribution (non-
manufacturing) facility of The
Gymboree Corporation, located in
Dixon, California, was filed by the
Board on October 24, 1997, and notice
inviting public comment was given in
the Federal Register (FTZ Docket 7697,
62 FR 58939, 10-31-97); and,

Whereas, the Board adopts the
findings and recommendations of the
examiner’s report, and finds that the
requirements of the FTZ Act and
Board’s regulations are satisfied, and
that approval of the application is in the
public interest;

Now, therefore, the Board hereby
authorizes the establishment of a

subzone (Subzone 143C) at the
Gymboree Corporation facility in Dixon,
California, at the location described in
the application, subject to the FTZ Act
and the Board’s regulations, including
§400.28. All quota merchandise
shipped to the U.S. market from the
subzone shall be subject to U.S. visa and
guota requirements, as indicated in the
application record.

Signed at Washington, DC, this 19th day of
February 1998.
Robert S. LaRussa,

Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Dennis Puccinelli,

Acting Executive Secretary.

[FR Doc. 98-5311 Filed 2—27-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Order No. 958 ]

Grant of Authority for Subzone Status;
Bayer Corporation (Rubber
Chemicals); Goose Creek, SC

Pursuant to its authority under the
Foreign-Trade Zones Act of June 18,
1934, as amended (19 U.S.C. 81a—81u),
the Foreign-Trade Zones Board (the
Board) adopts the following Order:

Whereas, by an Act of Congress
approved June 18, 1934, an Act “To
provide for the establishment * * * of
foreign-trade zones in ports of entry of
the United States, to expedite and
encourage foreign commerce, and for
other purposes,” as amended (19 U.S.C.
81a—81u) (the Act), the Foreign-Trade
Zones Board (the Board) is authorized to
grant to qualified corporations the
privilege of establishing foreign-trade
zones in or adjacent to U.S. Customs
ports of entry;

Whereas, the Board’s regulations (15
CFR Part 400) provide for the
establishment of special-purpose
subzones when existing zone facilities
cannot serve the specific use involved;

Whereas, an application from the
South Carolina State Ports Authority,
grantee of Foreign-Trade Zone 21, for
authority to establish special-purpose
subzone status at the rubber chemicals
manufacturing plant of Bayer
Corporation, in Goose Creek, South
Carolina, was filed by the Board on
February 18, 1997, and notice inviting
public comment was given in the
Federal Register (FTZ Docket 9-97, 62
FR 9159, 2/28/97; amended, 62 FR
26773, 5/15/97); and,

Whereas, the Board adopts the
findings and recommendations of the
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examiner’s report, and finds that the
requirements of the FTZ Act and the
Board’s regulations are satisfied, and
that approval of the application, as
amended, is in the public interest;

Now, therefore, the Board hereby
grants authority for subzone status at the
rubber chemicals manufacturing plant
of Bayer Corporation, located in Goose
Creek, South Carolina (Subzone 21C), at
the location described in the
application, as amended, and subject to
the FTZ Act and the Board’s regulations,
including §400.28.

Signed at Washington, DC, this 19th day of
February 1998.
Robert S. LaRussa,
Assistant Secretary of Commerce for Import
Administration, Alternate Chairman, Foreign-
Trade Zones Board.

Attest:
Dennis Puccinelli,
Acting Executive Secretary.
[FR Doc. 98-5310 Filed 2—-27-98; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE
International Trade Administration
[A-401-805]

Court Decision: Certain Cut-to-Length
Carbon Steel Plate From Sweden

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of court decision.

SUMMARY: On January 13, 1998, the
United States Court of International
Trade (“CIT”) affirmed the
determination made by the Department
of Commerce (‘‘the Department”’)
pursuant to a voluntary remand of the
final results of administrative review in
the case of certain cut-to-length carbon
steel plate from Sweden. SSAB Svenkst
Stal AB v. United States, Slip Op. 98—
3 (CIT January 13, 1998). In the remand
determination, the Department
determined that three types of rebates
given to certain home market customers
should be treated as direct selling
expenses for which a circumstance-of-
sale (*‘COS”) adjustment is appropriate.

EFFECTIVE DATE: January 23, 1998.

FOR FURTHER INFORMATION CONTACT:
Carrie Blozy or Stephen Jacques, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230;
telephone: (202) 482-0374 or 482-1391,
respectively.

SUPPLEMENTARY INFORMATION:
Background

On April 9, 1996, the Department
published its final results of
administrative review in the case of
Certain Cut-to-Length Carbon Steel Plate
from Sweden; Final Results of
Antidumping Duty Administrative
Review, 61 FR 15772 (“‘Final Results”).
The review covered one manufacturer/
exporter, SSAB Svenskt Stal AB
(““SSAB™), of the subject merchandise
for the period February 4, 1993, through
July 31, 1994. In the final results, the
Department reclassified SSAB’s
reported rebates as post-sale price
adjustments (““PSPAs”) as there was no
evidence that the buyer was aware of
the conditions to be fulfilled and the
approximate amount of the rebates at
the time of sale. Further, because
information on the record for this
review indicated that these PSPAs were
made and reported on a customer-
specific, not transaction-specific, basis,
the Department disallowed these PSPAs
as direct adjustments and treated them,
instead, as indirect expenses.

Based on the decision in Torrington
Co. v. United States, 82 F.3d 1039 (Fed.
Cir. 1996), the Department requested a
remand to reconsider the propriety of
making a COS adjustment for these
PSPAs. Through an examination of the
record, the Department found that all
rebates were made on either a fixed or
constant percentage-of-sales value or on
a fixed and constant Swedish Kroner-
per-ton of total tonnage sold. Therefore,
the Department determined that these
PSPAs qualified as direct selling
expenses warranting a COS adjustment
to foreign market value.

The Department filed its
redetermination with the CIT on
October 29, 1997. See Final Results of
Redetermination on Remand, SSAB
Svenskt Stal AB v. United States, Court
No. 96-05-01372, Slip Op. 97-123
(August 29, 1997) (“‘Remand Results™).
In its Remand Results, the Department
stated that it would “instruct the
Customs Service to collect cash deposits
at the above rate [of 7.25%] for entries
from SSAB of cut-to-length carbon steel
plate from Sweden” (Remand Results at
4). Since then, parties and the CIT have
agreed that such instructions would be
incorrect because the Department has
published subsequent administrative
reviews that govern future cash
deposits. Therefore, cash deposit rates
will be governed not by the rate
published in the Remand Results, but
by the most recently completed
administrative review, according to the
Department’s normal procedures. See
Certain Cut-to-Length Carbon Steel Plate
from Sweden; Final Results of

Antidumping Duty Administrative
Review, 62 FR 46947 (September 5,
1997). On January 13, 1998, the CIT
affirmed the Department’s remand
determination (with the exception noted
above).

As a result of the remand
determination, the final dumping
margin for the period February 4, 1993,
through July 31, 1994 is as follows:

Manufacturer/exporter (;')\{elarl(r:%ir?t)
SSAB .o 7.25

In its decision in Timken Co. v.
United States, 893 F.2d 337 (Fed. Cir.
1990) (“Timken”), the United States
Court of Appeals for the Federal Circuit
held that, pursuant to 19 U.S.C. section
1516a(e), the Department must publish
a notice of a court decision which is not
“in harmony’’ with a Department
determination, and must suspend
liquidation of entries pending a
“‘conclusive” court decision. The CIT’s
decision in SSAB Svenskt Stal AB on
January 13, 1998, constitutes a decision
not in harmony with the Department’s
final results of review. Publication of
this notice fulfills the Timken
requirement. Accordingly, the
Department will continue to suspend
liquidation pending the expiration of
the period of appeal, or, if appealed,
until a “conclusive” court decision.

Dated: February 23, 1998.
Robert S. LaRussa,

Assistant Secretary for Import
Administration.

[FR Doc. 98-5309 Filed 2—27-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Exporters’ Textile Advisory
Committee; Notice of Open Meeting

A meeting of the Exporters’ Textile
Advisory Committee will be held on
April 7, 1998. The meeting will be from
2 p.m.to4 p.m. in room 1863, U.S.
Department of Commerce, 14th and
Constitution Avenue, NW., Washington,
DC 20230.

The Committee provides advice and
guidance to Department officials on the
identification and surmounting of
barriers to the expansion of textile
exports, and on methods of encouraging
textile firms to participate in export
expansion.

The Committee functions solely as an
advisory body in accordance with the
provisions of the Federal Advisory
Committee Act.

The meeting will be open to the
public with a limited number of seats
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available. For further information or
copies of the minutes, contact William
Dawson, (202) 482-5155.

Dated: February 25, 1998.
Troy H. Cribb,
Chairman, Committee for the Implementation
of Textile Agreements.
[FR Doc.98-5299 Filed 2-27-98; 8:45 am]
BILLING CODE 3510-DR-F

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Visiting Committee on Advanced
Technology

AGENCY: National Institute of Standards
and Technology, Department of
Commerce.

ACTION: Notice of Partially Closed
Meeting.

SUMMARY: Pursuant to the Federal
Advisory Committee Act., 5 U.S.C. app.
2, notice is hereby given that the
Visiting Committee on Advanced
Technology, National Institute of
Standards and Technology (NIST), will
meet Tuesday, March 10, 1998 from
8:30 a.m. to 5:00 p.m. The Visiting
Committee on Advanced Technology is
composed of fifteen members appointed
by the Director of NIST who are eminent
in such fields as business, research, new
product development, engineering,
labor, education, management
consulting, environment, and
international relations. The purpose of
this meeting is to review and make
recommendations regarding general
policy for the Institute, its organization,
its budget, and its programs within the
framework of applicable national
policies as set forth by the President and
the Congress. The agenda will include
an update on NIST programs; report on
the objectives and milestones for the
Advanced Technology Program (ATP),
the Manufacturing Extension
Partnership (MEP), and the National
Quality Program; benchmarking with
other national laboratories; and a
laboratory tour. Discussions on staffing
of management positions at NIST
scheduled to begin at 8:30 a.m. and to
end at 9:00 a.m. on March 10, 1998, and
the NIST budget, including funding
levels of the MEP and ATP programs
scheduled to begin at 4:30 p.m. and to
end at 5:00 p.m. on March 10, 1998, will
be closed.

DATES: The meeting will convene March
10, 1998, at 8:30 a.m. and will adjourn
at 5:00 p.m. on March 10, 1998.
ADDRESSES: The meeting will be held in
the Employees Lounge (seating capacity

80, includes 38 participants),
Administration Building, at NIST,
Gaithersburg, Maryland.
FOR FURTHER INFORMATION CONTACT:
Chris E. Kuyatt, Visiting Committee
Executive Director, National Institute of
Standards and Technology,
Gaithersburg, MD 20899, telephone
number (301) 975-6090.
SUPPLEMENTARY INFORMATION: The
Assistant Secretary for Administration,
with the concurrence of the General
Counsel, formally determined on
February 13, 1998, that portions of the
meeting of the Visiting Committee on
Advanced Technology which involve
discussion of proposed funding of the
Manufacturing Extension Partnership
and the Advanced Technology Program
may be closed in accordance with 5
U.S.C. 552b(c)(9)(B), because those
portions of the meetings will divulge
matters the premature disclosure of
which would be likely to significantly
frustrate implementation of proposed
agency actions; and that portions of
meetings which involve discussion of
the staffing issues of management and
other positions at NIST may be closed
in accordance with 5 U.S.C. 552b(c)(6),
because divulging information
discussed in those portions of the
meetings is likely to reveal information
of a personal nature where disclosure
would constitute a clearly unwarranted
invasion of personal privacy.

Dated: February 24, 1998.
Robert B. Hebner,
Acting Deputy Director.
[FR Doc. 98-5187 Filed 2—-27-98; 8:45 am]
BILLING CODE 3510-13-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[Docket No. 960223046-8030-03; I.D.
012398C]

RIN 0648—-ZA09

Financial Assistance for Research and
Development Projects To Strengthen
and Develop the U.S. Fishing Industry

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notification of solicitation for
applications.

SUMMARY: NMFS issues this document
describing the conditions under which
applications will be accepted under the
Saltonstall-Kennedy (S—-K) Grant
Program and how NMFS will select
applications for funding.

The S—K Grant Program assists
eligible applicants in carrying out
research and development projects that
address various aspects of U.S. fisheries
(commercial or recreational), including,
but not limited to, harvesting,
processing, marketing, and associated
infrastructures.

DATES: Applications must be received
by close of business May 1, 1998, in one
of the offices listed in ADDRESSES.
Applicants must submit one signed
original and nine signed copies of the
completed application (including
supporting information). No facsimile
applications will be accepted.
ADDRESSES: Application packages can
be obtained from, and completed
applications sent to any office listed
below:

Regional Administrator, Northeast
Region, NMFS, One Blackburn Drive,
Gloucester, MA 01930; telephone: (978)
281-9267.

Regional Administrator, Southeast
Region, NMFS, Koger Bldg., 9721
Executive Center Drive, North, St.
Petersburg, FL 33702; telephone: (813)
570-5324.

Regional Administrator, Southwest
Region, NMFS, 501 West Ocean
Boulevard, Suite 4200, Long Beach, CA
90802—-4213; telephone: (562) 980—4033.

Regional Administrator, Northwest
Region, NMFS, BIN C15700, 7600 Sand
Point Way, N.E., Seattle, WA 98115;
telephone: (206) 526-6115.

Regional Administrator, Alaska
Region, NMFS, P.O. Box 21668, Juneau,
AK 99802, or Federal Building, 709
West 9th Street, 4th Floor, Juneau, AK
99801; telephone: (907) 586—7224.

In addition, this solicitation and the
application package are available on the
NMFS S—-K Home Page at:
www.nmfs.gov/sfweb/skhome.html.
FOR FURTHER INFORMATION CONTACT:
Alicia L. Jarboe, S—K Program Manager,
(301) 713-2358.

SUPPLEMENTARY INFORMATION:

l. Introduction

A. Background

The S—K Act, as amended (15 U.S.C.
713c-3), provides that a fund (known as
the S—K fund) will be used by the
Secretary of Commerce to provide grants
or cooperative agreements for fisheries
research and development projects
addressed to any aspect of U.S.
fisheries, including, but not limited to,
harvesting, processing, marketing, and
associated infrastructures. U.S.
fisheries 1 include any fishery,

1For purposes of this document, a fishery is
defined as one or more stocks of fish, including
Continued
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commercial or recreational, that is or
may be engaged in by citizens or
nationals of the United States, or
citizens of the Northern Mariana
Islands, the Republic of the Marshall
Islands, Republic of Palau, and the
Federated States of Micronesia.

The funding priorities of the S—K
Grant Program have evolved over the
years since the program began in 1980.
The original focus of the program was
on development of underutilized
fisheries within the U.S. Exclusive
Economic Zone (EEZ). The Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act), originally passed in 1976, directed
NMFS to provide the domestic fishing
industry priority access to the fishery
resources in the EEZ. In an attempt to
accelerate development of domestic
fisheries, the American Fisheries
Promotion Act of 1980 amended the
S—K Act to stimulate commercial and
recreational fishing efforts in
underutilized fisheries.

In the ensuing years, the efforts to
Americanize the fisheries were
successful to the point that most
nontraditional species were fully
developed and traditional fisheries
became overfished. Therefore, the S-K
Program priorities evolved to include a
wide range of resource conservation and
management issues and aquaculture.

In 1993, NOAA developed a long-
range Strategic Plan that included a
focus on rebuilding fisheries for
sustainable use. The NOAA Strategic
Plan strengthened the basis for the
continued shift in the priorities of the
S—K Program toward issues such as
overfishing and bycatch reduction.

The NOAA Fisheries Strategic Plan,
produced by NMFS in 1997, continues
to emphasize management for the
sustainable use of living marine
resources. The NOAA Fisheries
Strategic Plan will guide NMFS marine
resource management decisions over the
next 5 years. It includes objectives to
maintain healthy stocks; eliminate
overfishing and rebuild overfished
stocks; increase long-term economic and
social benefits from living marine
resources; promote environmentally
sound aquaculture development;
recover protected species; reduce
conflicts involving protected species;
and protect, conserve, and restore
habitat/biodiversity.

Passage in 1996 of the Sustainable
Fisheries Act (Public Law 104-297),

tuna, and shellfish that are identified as a unit
based on geographic, scientific, technical,
recreational and economic characteristics, and any
and all phases of fishing for such stocks. Examples
of a fishery are Alaskan groundfish, Pacific whiting,
New England whiting, and eastern oysters.

which amended the Magnuson-Stevens
Act, supported further adjustment to the
S—K Program to address the current
condition of fisheries.

The Magnuson-Stevens Act
recognizes that U.S. fisheries face many
problems. It also recognizes the adverse
effects of fishing in terms of bycatch of
nontarget species, and habitat impacts.
The Magnuson-Stevens Act requires that
overfishing be stopped and that the
problems of U.S. fisheries be corrected.
Specifically, the Magnuson-Stevens Act
requires NMFS to undertake efforts to
prevent overfishing, rebuild overfished
fisheries, insure conservation, protect
essential fish habitats, and realize the
full potential of U.S. fishery resources.
However, the Magnuson-Stevens Act
also acknowledges the potential adverse
impacts on people in making such
corrections. Therefore, it requires that
conservation and management
measures, consistent with conservation
requirements of the Magnuson-Stevens
Act, take into account the importance of
fishery resources to fishing communities
in order to provide for the sustained
participation of such communities and,
to the extent practicable, minimize
adverse economic impacts on such
communities. A “fishing community” is
defined in the Magnuson-Stevens Act as
““a community which is substantially
dependent on or substantially engaged
in the harvest or processing of fishery
resources to meet social and economic
needs, and includes fishing vessel
owners, operators, and crew and United
States fish processors that are based in
such community.” (16 U.S.C. 1802 (16).)

The 1999 S—K Grant Program
announced under this notification will
address the needs of fishing
communities in optimizing economic
benefits within the context of rebuilding
and maintaining sustainable fisheries
and in dealing with the impacts of
conservation and management
measures. The funding priorities listed
under section Il of this notification
identify areas of research and
development that relate to these needs.
The scope of this program is limited to
marine species and Great Lakes species.

While the S—K Program continues to
be open to applicants from a variety of
sectors, including industry, academia,
and state and local governments,
successful applicants will be those
whose projects demonstrate significant
direct benefits to fishing communities.

B. Funding

NMFS issues this document to solicit
applications for Federal assistance,
pursuant to 15 U.S.C. 713c-3(c),
describing the conditions under which
applications will be accepted under the

S—K Grant Program and how NMFS will
select the applications it will fund.

This notification is published subject
to, and funding of projects is contingent
upon, the appropriation of funds by
Congress for this program in Fiscal Year
(FY) 1999, which begins on October 1,
1998. The Administration’s request for
the S—K Grant Program for FY 1999 is
$4 million.

Funding under the program will be
provided for research, development, and
technology transfer activities that
address the funding priorities listed in
section Il. Funding will not be provided
for projects that primarily involve
infrastructure construction, port and
harbor development, and start-up or
operational costs for private business
ventures. Furthermore, projects
primarily involving data collection
should be directed to a specific problem
or need and be of a fixed duration, not
of a continuing nature, in order to be
considered.

C. Catalogue of Federal Domestic
Assistance

The S—K Grant Program is listed in
the ““Catalogue of Federal Domestic
Assistance” under number 11.427,
Fisheries Development and Utilization
Research and Development Grants and
Cooperative Agreements Program.

I1. Funding Priorities

Applicants should insure that their
proposals address one of the following
priorities as they pertain to marine or
Great Lakes species. If more than one
priority is selected, the priority that
most closely reflects the objectives of
the proposal should be listed first in the
application.

The priorities are stated here in no
particular order.

A. Minimize Interactions Between
Fisheries and Protected or Non-Targeted
Species

Develop methods to eliminate or
reduce adverse interactions between
fishing operations and nontargeted,
protected, or prohibited species (e.g.,
juvenile or sublegal-sized fish and
shellfish, females of certain crabs,
marine turtles, seabirds, or marine
mammals), including the inadvertent
take, capture, or destruction of such
species.

Conduct research on behavioral
responses of both target and nontarget
marine organisms to fishing gear and
practices, including catch and release,
in order to facilitate the design of gear
and practices to actively avoid nontarget
organisms.

Develop methods to improve the
survivability of fish discarded or
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intentionally released and protected
species released in fishing operations,
including modifications in gear, fishing
practices, and handling practices to
reduce the detrimental effects of capture
and/or release, and develop methods to
assess both the immediate and delayed
mortality associated with capture and/or
release.

Develop reliable methods to assess or
record the extent and composition of
fisheries bycatch, especially onboard
vessels, to reduce the need for labor-
intensive and expensive onboard
observer programs.

B. Rebuild Overfished Fisheries/
Maintain Healthy Fish Stocks

Develop scientific information, plans,
procedures, and methods that contribute
to the rebuilding of overfished fisheries,
including information on status of
overfished stocks, prototype capacity
reduction programs, and projects that
facilitate the development of rebuilding
plans for fisheries.

Conduct biological, economic, social,
and other studies to support the
development of sound management
practices for important recreational and
commercial species.

Develop alternative or innovative
approaches to decrease mortality from
catch and release fishing.

Develop innovative approaches to
address the transition of fishing
communities affected by declines in
traditional commercial or recreational
fisheries toward alternate employment,
activities, or new business
opportunities. These may include
business planning or demonstration
projects. However, the S—K Program
does not cover business start-up and
development expenses or ongoing
operational expenses for individuals or
individual companies.

Develop innovative approaches to
improve fisheries management,
including but not limited to, assessment
of alternative management systems and
resolution of user conflicts.

C. Obtain Maximum Social and
Economic Benefits from Harvestable
Marine Resources

Contribute to the development of
commercial and recreational fisheries
for underutilized or non-utilized species
of potential economic importance, while
maintaining long-term sustainability.

Optimize the utilization of
harvestable resources through
innovations in how such resources are
targeted, harvested, processed,
marketed, or released.

Develop marketable products from
economic discards, either whole fish
discarded because they are an

undesirable species, size, or sex, or parts
of fish discarded as not commercially
useful.

Develop improved approaches to
control environmental hazards which
affect fishery resource health and the
safety of harvested fish and their
products for human consumption.

D. Promote Aquaculture Development in
the Marine Environment

Develop or demonstrate cost-effective
approaches for advancing
environmentally sound public and
private mariculture for food,
enhancement, industrial, and other
purposes.

Develop and evaluate culture systems
that reduce the potential for negative
impacts on wild stocks and protected
resources.

Develop models for aquaculture
regulation that address the impediments
to development caused by current
regulatory processes.

E. Conserve and Enhance Essential Fish
Habitat

Develop and test procedures to
characterize the condition of essential
fish habitat (such as water quality
criteria, indicators of biological
integrity, and biodiversity).

Develop scientific approaches to
assess and reduce human induced
impacts on essential fish habitat.

If proposals received do not
adequately respond to the above listed
priorities, NMFS may carry out, in
addition to the program announced by
this document, a national program of
research and development addressed to
aspects of U.S. fisheries pursuant to
section 713c—3(d) of the S-K Act, as
amended.

I11. How to Apply
A. Eligible Applicants

Applications for grants or cooperative
agreements for fisheries research and
development projects may be made, in
accordance with the procedures set
forth in this document, by:

1. Any individual who is a citizen or
national of the United States;

2. Any individual who is a citizen of
the Northern Mariana Islands (NMI),
being an individual who qualifies as
such under section 8 of the Schedule on
Transitional Matters attached to the
constitution of the NMI,

3. Any individual who is a citizen of
the Republic of the Marshall Islands,
Republic of Palau, or the Federated
States of Micronesia; or

4. Any corporation, partnership,
association, or other non-Federal entity,
non-profit or otherwise, if such entity is

a citizen of the United States or NMI,
within the meaning of section 2 of the
Shipping Act, 1916, as amended (46
U.S.C. app. 802).

DOC/NOAA/NMFS are committed to
cultural and gender diversity in their
programs and encourage women and
minority individuals and groups to
submit applications. Recognizing the
interest of the Secretaries of Commerce
and Interior in defining appropriate
fisheries policies and programs that
meet the needs of the U.S. insular areas,
applications from individuals,
government entities, and businesses in
U.S. insular areas are also encouraged.
Furthermore, NMFS encourages
applications from members of the
fishing community, and applications
that involve fishing community
cooperation and participation. The
extent of fishing community
involvement will be considered by the
Constituent Panel(s) evaluating the
potential benefit of funding a proposal.

DOC/NOAA/NMFS employees,
including full-time, part-time, and
intermittent personnel are not eligible to
submit an application under this
solicitation or aid in the preparation of
an application, except to provide
information on program goals, funding
priorities, application procedures, and
completion of application forms. Since
this is a competitive program, NMFS
employees will not provide assistance
in conceptualizing, developing, or
structuring proposals, or write letters of
support for a proposal.

Employees of Federal agencies, and
Regional Fishery Management Councils
and their employees, are not eligible to
submit an application under this
solicitation.

B. Duration and Terms of Funding

Generally, grants or cooperative
agreements are awarded for a period of
1 year but no more than 18 months at
a time.

If an application for an award is
selected for funding, NMFS has no
obligation to provide any additional
prospective funding in connection with
that award in subsequent years. Any
subsequent proposal to continue work
on an existing project must be submitted
to the competitive process for
consideration and will not receive
preferential treatment. Renewal of an
award to increase funding for an
additional period is at the discretion of
Commerce.

Publication of this announcement
does not obligate NMFS to award any
specific grant or cooperative agreement
or to obligate any part or the entire
amount of funds available.
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C. Cost-Sharing

For this solicitation, NMFS is
requiring cost-sharing in order to
leverage limited funds and to encourage
partnerships among government,
industry, and academia to address the
needs of fishing communities. A
minimum of 10 percent up to a
maximum of 50 percent cost-share is
required. (NMFS must contribute at
least 50 percent of total project costs, as
provided by statute.) Applications that
do not provide for at least the minimum
cost-share will be returned to the
applicant and will not receive further
consideration.

The non-Federal share may include
funds received from private sources or
from state or local governments or the
value of in-kind contributions. Federal
funds may not be used to meet the non-
Federal share except as provided by
Federal statute. In-kind contributions
are non-cash contributions provided by
the applicant or non-Federal third
parties. In-kind contributions may be in
the form of, but are not limited to,
personal services rendered in carrying
out functions related to the project, and
permission to use real or personal
property owned by others (for which
consideration is not required) in
carrying out the project.

The appropriateness of all cost-
sharing proposals, including the
valuation of in-kind contributions, will
be determined on the basis of guidance
provided in the relevant Office of
Management and Budget (OMB)
Circulars. In general, the value of in-
kind services or property used to fulfill
the applicant’s cost-share will be the fair
market value of the services or property.
Thus, the value is equivalent to the
costs of obtaining such services or
property if they had not been donated.
Appropriate documentation must exist
to support in-kind services or property
used to fulfill the applicant’s cost-share.

The degree to which cost-sharing
exceeds the minimum level may be
taken into account by the NOAA
Assistant Administrator for Fisheries
(AA) in the final selection of projects to
be funded. Applicants whose proposals
are selected for funding will be
obligated to account for the amount of
cost-share reflected in the award
documents.

D. Format

Project applications must be clearly
and completely submitted in the
following format:

1. Cover sheet. An applicant must use
OMB Standard Form 424 and 424B (4—
92) as the cover sheet for each project.
(In completing item 16 of Standard

Form 424, see section V.A.5. of this
document.)

2. Project Summary. An applicant
must complete NOAA Form 88-204
(10-95), Project Summary, for each
project. The specific priority contained
in section Il of this document to which
the application responds must be listed
on the Project Summary.

3. Project Budget. A budget must be
submitted for each project, using NOAA
Form 88-205 (10-95), Project Budget
and associated instructions. The
applicants must submit detailed cost
estimates showing total project costs.
Cost-sharing must be indicated as
Federal and non-Federal shares, divided
into cash and in-kind contributions. To
support the budget, the applicant must
describe briefly the basis for estimating
the value of the cost-sharing derived
from in-kind contributions. Estimates of
the direct costs must be specified in the
categories listed on the Project Budget
form.

The budget may also include an
amount for indirect costs if the
applicant has an established indirect
cost rate with the Federal government.
The total dollar amount of the indirect
costs proposed in an application under
this program must not exceed the
indirect cost rate negotiated and
approved by a cognizant Federal agency
prior to the proposed effective date of
the award, or 100 percent of the total
proposed direct costs dollar amount in
the application, whichever is less. The
Federal share of the indirect costs may
not exceed 25 percent of the total
proposed direct costs. Applicants with
approved indirect cost rates above 25
percent of the total proposed direct
costs may use the amount above the 25-
percent level up to the 100-percent level
as part of the non-Federal share. A copy
of the current, approved, negotiated
indirect cost agreement with the Federal
government must be included in the
application.

NMFS will not consider fees or profits
as allowable costs for applicants.

The total costs of a project consist of
all allowable costs incurred, including
the value of in-kind contributions, in
accomplishing project objectives during
the life of the project. A project begins
on the effective date of an award
agreement between the applicant and an
authorized representative of the U.S.
Government and ends on the date
specified in the award. Accordingly, the
time expended and costs incurred in
either the development of a project or
the financial assistance application, or
in any subsequent discussions or
negotiations prior to award, are neither
reimbursable nor recognizable as part of
the cost-share.

4. Narrative Project Description. The
narrative project description may be up
to 15 pages in length. The narrative
should demonstrate knowledge of
relevant research and development
activity, and demonstrate how the
proposal builds upon any past and
current work in the subject area, as well
as relevant work in related fields. Each
project must be described as follows:

a. Project goals and objectives.
Identify the problem/opportunity to be
addressed by the proposed project and
what the project is expected to
accomplish. Identify the specific
priority to which the project responds.
Indicate the size and economic value of
the fisheries involved and the fishing
community affected. If the application is
for the continuation of a project
previously funded under the S—-K
Program, describe in detail the progress
to date and explain why additional
funding is necessary.

b. Project impacts. Describe the
anticipated impacts of the project on
fishing communities in terms of reduced
bycatch, increased product yield, or
other measurable factors. Describe how
the results of the project will be made
available to the public.

c. Evaluation of project. Specify the
criteria and procedures that will be used
to evaluate the relative success or failure
of a project in achieving its objectives.

d. Need for government financial
assistance. Explain why government
financial assistance is needed for the
proposed work. List all other sources of
funding that are being or have been
sought for the project.

e. Participation by persons or groups
other than the applicant. Describe the
participation by government and non-
government entities, particularly
members of fishing communities, in the
project, and the nature of such
participation.

f. Federal, state, and local government
activities and permits. List any existing
Federal, state, or local government
programs or activities that this project
would affect, including activities
requiring certification under state
Coastal Zone Management Plans, those
requiring section 404 or section 10
permits issued by the Corps of
Engineers, those requiring experimental
fishing or other permits under fishery
management plans, and those requiring
scientific permits under the Endangered
Species Act and/or the Marine Mammal
Protection Act. Describe the relationship
between the project and these plans or
activities, and list names and addresses
of persons providing this information.

g. Project statement of work: The
statement of work is an action plan of
activities to be conducted during the
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period of the project. This section
requires the applicant to prepare a
detailed narrative, fully describing the
work to be performed that will achieve
the previously articulated goals and
objectives. The narrative should
respond to the following questions:

(1) What is the project design? What
specific work, activities, procedures,
statistical design, or analytical methods
will be undertaken?

(2) Who will be responsible for
carrying out the various activities?
(Highlight work that will be
subcontracted and provisions for
competitive subcontracting.)

(3) What are the major products?

A milestone chart must be included
which graphically illustrates the
specific activities and associated time
lines to conduct the scope of work.
Time lines should be described in
increments (e.g., month 1, month 2),
rather than by specific dates. The
individual(s) responsible for the various
specific activities shall be identified.

Because this information is critical to
understanding and reviewing the
application, NMFS encourages
applicants to provide sufficient detail.
Applications lacking sufficient detail
may be eliminated from further
consideration.

h. Project management. Describe how
the project will be organized and
managed. ldentify the principal
participants in the project and include
copies of any agreements between the
participants and the applicant
describing the specific tasks to be
performed. Provide a statement of the
qualifications and experience (e.g.,
resume or curriculum vitae) of the
principal investigator(s) and any
consultants and/or subcontractors, and
indicate their level of involvement in
the project. If any portion of the project
will be conducted through consultants
and/or subcontracts, applicants must
follow procurement guidance in 15 CFR
part 24, “Grants and Cooperative
Agreements to State and Local
Governments,”” and OMB Circular A—
110 for Institutions of Higher Education,
Hospitals, and Other Non-Profit
Organizations. Commercial
organizations and individuals who
apply should use OMB Circular A-110.
If a consultant and/or subcontractor is
selected prior to application
submission, indicate the process used
for selection.

5. Supporting documentation. This
section should include any required
documents and any additional
information necessary or useful to the
description of the project. The amount
of information given in this section will
depend on the type of project proposed.

IV. Evaluation Criteria and Selection
Procedures

A. Evaluation of Proposed Projects
1. Initial Screening of Applications

Upon receipt NMFS will screen
applications for conformance with
requirements set forth in this document.
Applications that do not conform to the
requirements may not be considered for
further evaluation. In addition,
proposals from ineligible applicants or
those seeking funds primarily for
infrastructure development and
business costs will not be considered
and will be returned to the applicant.

2. Consultation with Interested Parties

As appropriate, NMFS will consult
with NMFS Offices, the NOAA Grants
Management Division (GMD),
Commerce and other Federal and state
agencies, the Regional Fishery
Management Councils, and other
interested parties who may be affected
by or have knowledge of a specific
proposal or its subject matter.

3. Technical Evaluation

NMFS will solicit individual
technical evaluations of each project
application from three or more
appropriate private and public sector
experts. These reviewers will assign
scores ranging from a minimum of 60
(poor) to a maximum of 100 (excellent)
to applications based on the following
evaluation criteria, with weights shown
in parentheses:

a. Soundness of project design/
conceptual approach. Applications will
be evaluated on the fishing community
need(s) to be addressed by the project;
the conceptual approach; whether the
applicant provided sufficient
information to evaluate the project
technically; and, if so, the strengths
and/or weaknesses of the technical
design relative to securing productive
results. (50 percent)

b. Project management and
experience and qualifications of
personnel. The organization and
management of the project, and the
project’s principal investigator and
other personnel in terms of related
experience and qualifications will be
evaluated. The principal investigator
must be identified in order for the
application to be accepted. (25 percent)

c. Project evaluation. The
effectiveness of the applicant’s proposed
methods to monitor and evaluate the
success or failure of the project in terms
of meeting its original objectives will be
examined. (10 percent)

d. Project costs. The justification and
allocation of the budget in terms of the

work to be performed will be evaluated.
Unreasonably high or low project costs
will be taken into account. (15 percent)

In addition to the above criteria, in
reviewing applications that include
consultants and contracts, NMFS will
make a determination regarding the
following:

(1) Is the involvement of the primary
applicant necessary to the conduct of
the project and the accomplishment of
its objectives?

(2) Is the proposed allocation of the
primary applicant’s time reasonable and
commensurate with the applicant’s
involvement in the project?

(3) Are the proposed costs for the
primary applicant’s involvement in the
project reasonable and commensurate
with the benefits to be derived from the
applicant’s participation?

4. Constituent Panel(s)

After the technical evaluation,
individual comments will be solicited
from a panel or panels of three or more
representatives selected by the AA, from
the fishing industry, state government,
and others, as appropriate, to evaluate
and rank the projects. Considered in the
rankings, along with the technical
evaluation, will be the significance of
the problem or opportunity addressed in
the project and the degree of
involvement by fishing community
members. Each panelist will rank the
projects in terms of importance or need
for funding, and provide
recommendations on the level of
funding NMFS should award and the
merits of funding each project.

B. Selection Procedures and Project
Funding

After projects have been evaluated
and ranked, the reviewing NMFS offices
will develop recommendations for
project funding. These
recommendations will be submitted to
the AA who will determine the projects
to be funded, ensuring that there is no
duplication with other projects funded
by NOAA or other Federal
organizations, and that the projects
selected for funding are those that best
meet the objectives of the S—K Grant
Program.

The exact amount of funds awarded to
a project will be determined in
preaward negotiations between the
applicant and NOAA/NMFS
representatives. The funding instrument
(grant or cooperative agreement) will be
determined by NOAA GMD. Projects
should not be initiated in expectation of
Federal funding until a notice of award
document is received.
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V. Administrative Requirements

A. Obligation of the Applicant

An Applicant must:

1. Meet all application requirements
and provide all information necessary
for the evaluation of the proposal,
including one signed original and nine
signed copies of the application.

2. Be available, upon request, to
respond to questions during the review
and evaluation of the proposal(s).

3. Complete Form CD-511,
“Certification Regarding Debarment,
Suspension and Other Responsibility
Matters; Drug-Free Workplace
Requirements and Lobbying.” The
following explanations are provided:

a. Nonprocurement debarment and
suspension. Prospective participants (as
defined at 15 CFR part 26, section 105)
are subject to 15 CFR part 26,
“Nonprocurement Debarment and
Suspension’ and the related section of
the certification form prescribed above
applies;

b. Drug-free workplace. Grantees (as
defined at 15 CFR part 26, section 605)
are subject to 15 CFR part 26, subpart
F, “Governmentwide Requirements for
Drug-Free Workplace (Grants),” and the
related section of the certification form
prescribed above applies;

c. Anti-lobbying. Persons (as defined
at 15 CFR part 28, section 105) are
subject to the lobbying provisions of 31
U.S.C. 1352, “Limitation on Use of
Appropriated Funds to Influence
Certain Federal Contracting and
Financial Transactions,” and the
lobbying section of the certification
form prescribed above applies to
applications/bids for grants, cooperative
agreements, and contracts for more than
$100,000, and loans and loan guarantees
for more than $150,000; and

d. Anti-lobbying disclosures. Any
applicant who has paid or will pay for
lobbying using any funds must submit
an SF-LLL, “Disclosure of Lobbying
Activities,” as required under 15 CFR
Part 28, appendix B.

4. If applicable, require applicants/
bidders for subgrants, contracts,
subcontracts, or other lower tier covered
transactions at any tier under the award
to submit a completed Form CD-512,
“Certifications Regarding Debarment,
Suspension, Ineligibility and Voluntary
Exclusion-Lower Tier Covered
Transactions and Lobbying”” and
disclosure form SF-LLL, “Disclosure of
Lobbying Activities.” Form CD-512 is
intended for the use of recipients and
should not be transmitted to Commerce.
An SF-LLL submitted by any tier
recipient or subrecipient should be
submitted to Commerce in accordance
with the instructions contained in the

award document. This requirement
applies only to applicants whose
applications are recommended for
funding. All required forms will be
provided to successful applicants.

5. Complete item 16 on Standard
Form 424 (4-92) regarding clearance by
the State Point Of Contact (SPOC)
established as a result of E.O. 12372. A
list of SPOCs may be obtained from any
of the NMFS offices listed in this
document (see ADDRESSES), and is also
included in the ““Catalog of Federal
Domestic Assistance.”

6. Complete Standard Form 424B (4—
92), “*Assurances—Non-construction
Programs.”

B. Obligations of Successful Applicants
(Recipients)

A recipient of a grant award for a
project must:

1. Manage the day-to-day operations
of the project, be responsible for the
performance of all activities for which
funds are granted, and be responsible
for the satisfaction of all administrative
and managerial conditions imposed by
the award.

2. Keep records sufficient to
document any costs incurred under the
award, and allow access to records for
audit and examination by the Secretary
of Commerce, the Comptroller General
of the United States, or their authorized
representatives; and, submit financial
status reports (SF 269) to GMD in
accordance with the award conditions.

3. Submit semiannual project status
reports on the use of funds and progress
of the project to NMFS within 30 days
after the end of each 6-month period.
These reports will be submitted to the
individual specified as the NMFS
Program Officer in the funding
agreement.

4. Submit a final report within 90
days after completion of each project to
the NMFS Program Officer. The final
report must describe the project and
include an evaluation of the work
performed and the results and benefits
in sufficient detail to enable NMFS to
assess the success of the completed
project.

NMFS is committed to using available
technology to achieve the timely and
wide distribution of final reports to
those who would benefit from this
information. Therefore, recipients are
required to submit final reports in
electronic format, in accordance with
the award terms and conditions, for
publication on the NMFS Home Page.
Costs associated with preparing and
transmitting final reports to NMFS in
electronic format are appropriately
funded from the grant award. Requests
for exemption from this requirement

may be considered by NMFS on a case-
by-case basis.

Formats for the semiannual and final
reports, which have been approved by
OMB, will be provided to successful
applicants.

5. In order for NMFS to assist the
grantee in disseminating information,
the grantee is requested to submit all
publications printed with grant funds
(in addition to the final report in section
V.B.4. above) to the NMFS Program
Officer. Either three hard copies or an
electronic version of any such
publications should be submitted.

C. Other Requirements

1. Federal policies and procedures.
Recipients and subrecipients are subject
to all Federal laws and Federal and
Commerce policies, regulations, and
procedures applicable to Federal
financial assistance awards.

2. Name check review. All recipients
are subject to a name check review
process. Name checks are intended to
reveal if any key individuals associated
with the recipient have been convicted
of, or are presently facing, criminal
charges such as fraud, theft, perjury, or
other matters that significantly reflect
on the recipient’s management, honesty,
or financial integrity.

3. Financial management
certification/preaward accounting
survey. Successful applicants for S-K
funding, at the discretion of the NOAA
Grants Officer, may be required to have
their financial management systems
certified by an independent public
accountant as being in compliance with
Federal standards specified in the
applicable OMB Circulars prior to
execution of the award. Any first-time
applicant for Federal grant funds may be
subject to a preaward accounting survey
by Commerce prior to execution of the
award.

4. Past performance. Unsatisfactory
performance under prior Federal awards
may result in an application not being
considered for funding.

5. Delinquent Federal debts. No award
of Federal funds shall be made to an
applicant or to its subrecipients who
have an outstanding delinquent Federal
debt or fine until either:

a. The delinquent account is paid in
full,

b. A negotiated repayment schedule is
established and at least one payment is
received, or

c. Other arrangements satisfactory to
Commerce are made.

6. Buy American. Applicants are
hereby notified that they are encouraged
to the extent feasible to purchase
American-made equipment and
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products with the funding provided
under this program.

7. Preaward activities. If applicants
incur any costs prior to an award being
made, they do so solely at their own risk
of not being reimbursed by the
Government. Notwithstanding any
verbal or written assurance that may
have been received, there is no
obligation on the part of Commerce to
cover preaward costs.

8. False statements. A false statement
on the application is grounds for denial
or termination of funds and grounds for
possible punishment by a fine or
imprisonment (18 U.S.C. 1001).

Classification

Prior notice and an opportunity for
public comments are not required by the
Administrative Procedure Act or any
other law for this notification
concerning grants, benefits, and
contracts.

Furthermore, a regulatory flexibility
analysis is not required for purposes of
the Regulatory Flexibility Act.

This action has been determined to be
not significant for purposes of E.O.
12866.

Applications under this program are
subject to Executive Order 12372,
“Intergovernmental Review of Federal
Programs.”

This document contains collection-of-
information requirements subject to the
Paperwork Reduction Act. The
collection of this information has been
approved by OMB under control
numbers 0348-0040, 0348—-0043, 0348—
0046, and 0648—-0135.

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall any person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB Control Number.

A solicitation for applications will
also appear in the “Commerce Business
Daily.”

Dated: February 20, 1998.

Rolland A. Schmitten,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 98-5184 Filed 2-27-98; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D.012798B]

Highly Migratory Species and Billfish
Advisory Panels; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Atlantic Highly Migratory
Species (HMS) and Billfish Advisory
Panels (APs) will hold a joint meeting

to discuss issues in, and future
management options for, the fisheries
for Atlantic HMS.

DATES: The meeting will be held from
1:00 p.m. to 5:00 p.m. on March 16,
from 8:00 a.m. to 5:00 p.m. on March 17,
and from 8:00 a.m. to 4:00 p.m. on
March 18, 1998. A public comment
period is scheduled for Tuesday, March
17, 1998, from 7:00 to 9:00 p.m. at the
meeting location.

ADDRESSES: The APs will meet at the
Radisson Bay Harbor Inn, 7700
Courtney Campbell Causeway, Tampa,
FL. Written comments should be
submitted to, and informational
materials related to the AP meeting are
available from, Jill Stevenson, Highly
Migratory Species Management
Division, 1315 East-West Highway,
Silver Spring, Maryland 20910.

FOR FURTHER INFORMATION CONTACT: Jill
Stevenson, telephone: (301) 713-2347,
fax: (301) 713-1917.

SUPPLEMENTARY INFORMATION: The HMS
and Billfish APs have been established
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act, 16 U.S.C. 1801 et seq.
The APs will assist the Secretary of
Commerce in collecting and evaluating
information relevant to the development
of a fishery management plan (FMP) for
Atlantic tunas, swordfish and sharks
and an amendment to the Billfish FMP.
All AP meetings are open to the public
and will be attended by members of the
AP, including appointed members,
representatives of the five Fishery
Management Councils that work with
HMS, and the Chair, or his
representative, of the U.S. Advisory
Committee to the International
Commission for the Conservation of
Atlantic Tunas. A public comment
period is scheduled for Tuesday, March
17,1998 from 7:00 to 9:00 p.m. at the
meeting location. Comments are
solicited on overfishing definitions and
rebuilding analyses that will be

presented at the AP meeting on
Tuesday. To request informational
materials related to the AP discussion or
to submit public comments on
overfishing definitions and rebuilding
analyses, see ADDRESSES. Agenda items
for the joint AP meeting include
discussion of:

1. Objectives for the HMS FMP and
Billfish FMP amendment;

2. Rebuilding scenarios for overfished
stocks of Atlantic HMS;

3. Development of overfishing criteria
and definitions for Atlantic HMS;

4. Research and monitoring
requirements in HMS fisheries;

5. Permitting and reporting
requirements in HMS fisheries; and

6. Enforcement issues in HMS
fisheries.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Jill
Stevenson, 1315 East-West Highway,
Silver Spring, MD 20910, phone (301)
713-2347, at least 7 days prior to the
meeting date.

Dated: February 23, 1998.
Bruce Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 98-5182 Filed 2—27-98; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 021798C]

New England Fishery Management
Council; Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce

ACTION: Closed Meeting.

SUMMARY: The New England Fishery
Management Council (Council) will
hold a one-day closed meeting, with a
session open to the public before and
after the closed meeting.

DATES: The meeting will be held on
Wednesday, March 18, 1998 at 9:30 a.m.
ADDRESSES: The meeting will be held at
the Tara Ferncroft Conference Resort, 50
Ferncroft Road, Danvers, MA 01923;
telephone: (978) 777-2500.

Council address: New England
Fishery Management Council, 5
Broadway, Saugus, MA 01906-1036.
FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
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England Fishery Management Council;
telephone: (781) 231-0422.

SUPPLEMENTARY INFORMATION: The
Council will convene this previously
unscheduled meeting specifically to
address a number of administrative and
personnel issues. Decisions on fishery
management plan measures will not be
considered. The meeting will be open to
the public before and after the closed
session for the purposes of providing
the public with overviews of the closed
meeting discussions.

Although other issues not contained
in this agenda may come before this
Council for discussion, in accordance
with the Magnuson-Stevens Fishery
Conservation and Management Act,
those issues may not be the subject of
formal Council action during this
meeting. Council action will be
restricted to those issues specifically
listed in this notice.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
special accommodations should be
addressed to the New England Fishery
Management Council (see ADDRESSES).
Requests for sign language
interpretation or other auxiliary aids
should be directed to Paul J. Howard
(see FOR FURTHER INFORMATION CONTACT)
at least 5 days prior to the meeting date.

Dated: February 24, 1998.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 98-5321 Filed 2—27-98; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 021398A]

Western Pacific Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Public meeting notice
amendment.

SUMMARY: The agenda for the meetings
of the Western Pacific Fishery
Management Council, which are
scheduled for March 17-19, 1998, in
Honolulu, HI, was published on
February 20, 1998. See SUPPLEMENTARY
INFORMATION for amendment to the
meeting.

FOR FURTHER INFORMATION CONTACT:
Kitty M. Simonds, Executive Director;
telephone: (808) 522-8220.
SUPPLEMENTARY INFORMATION: The initial
agenda was published in the Federal
Register on February 20, 1998 (63 FR
8612). The notice stated that only the
Crustaceans Plan Team meeting would
be held on March 17-19, 1998. This
document amends that notice by
announcing that the the Crustaceans
Plan Team will be meeting jointly with
the Crustaceans Advisory Panel. All
other information previously published
remains unchanged.

Special Accommodations

The meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Kitty Simonds at (808) 522—8220 (voice)
or (808) 522-8226 (fax), at least 5 days
prior to the meeting date.

Dated: February 24, 1998.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 98-5186 Filed 2-27-98; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 022498D]

Western Pacific Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The Western Pacific Fishery
Council (Council) will hold a meeting of
its Ecosystem and Habitat Advisory
Panel (EHAP), in Honolulu, HI.

DATES: The EHAP meeting will be held
on March 20, 1998, from 8:30 a.m. to
5:00 p.m.

ADDRESSES: The meeting will be held at
the Council office conference room,
1164 Bishop Street, Suite 1400,
Honolulu, HI; telephone: (808) 522—
8220.

FOR FURTHER INFORMATION CONTACT:
Kitty M. Simonds, Executive Director;
telephone: (808) 522-8220.
SUPPLEMENTARY INFORMATION: The EHAP
will discuss and may make
recommendations to the Council on a
draft comprehensive amendment to
implement new Sustainable Fishery Act
requirements (bycatch, fishing sectors,

fishing communities, overfishing,
essential fish habitat), primarily with
regard to possible ecological impacts;
the Essential Fish Habitat section of the
amendment will receive special
consideration.

Other agenda items that the EHAP
will discuss and may take action on
include:

1. Draft outline and concept for Coral
Reef Ecosystem Fishery Management
Plan;

2. Final Environmental Impact
Statement (if available) for military use
of Farallon de Mendinilla,
Commonwealth of the Northern Mariana
Islands; and

3. Other business as required.

Although other issues not contained
in this agenda may come before this
Advisory Panel for discussion, in
accordance with the Magnuson-Stevens
Fishery Conservation and Management
Act, those issues may not be the subject
of formal action during this meeting.
Action will be restricted to those issues
specifically identified in the agenda
listed in this notice.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Kitty M. Simonds, 808-522—-8220
(voice) or 808-522-8226 (fax), at least 5
days prior to meeting date.

Dated: February 24, 1998.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 98-5322 Filed 2-27-98; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 022398B]

Endangered Species; Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of four applications for
scientific research permits (1119, 1134,
1135, 1136) and an application for a
scientific research/enhancement permit
(1118).

SUMMARY: Notice is hereby given that
the U.S. Fish and Wildlife Service, Mid-
Columbia River Fishery Resource Office
at Leavenworth, WA (FWS), the
Columbia River Inter-Tribal Fish
Commission at Portland, OR (CRITFC),
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the U.S. Geological Survey at Cook, WA
(USGS), and the Oregon Cooperative
Fishery and Wildlife Research Unit at
Oregon State University, Corvallis, OR
(OCFWRU) have applied in due form for
permits that would authorize takes of
ESA-listed anadromous fish species for
the purpose of scientific research.
DATES: Written comments or requests for
a public hearing on any of the
applications must be received on or
before April 1, 1998.

ADDRESSES: The applications and
related documents are available for
review in the following office, by
appointment:

Protected Resources Division (PRD),
F/NWO3, 525 NE Oregon Street, Suite
500, Portland, OR 97232-4169 (503-
230-5400).

Written comments or requests for a
public hearing should be submitted to
the Chief, Protected Resources Division,
Portland.

FOR FURTHER INFORMATION CONTACT: For
Applications 1118 and 1119: Tom
Lichatowich (503-230-5438). For
Applications 1134, 1135, and 1136:
Robert Koch (503—-230-5424).
SUPPLEMENTARY INFORMATION: FWS,
CRITFC, USGS, and OCFWRU request
permits under the authority of section
10 of the Endangered Species Act of
1973 (ESA) (16 U.S.C. 1531-1543) and
the NMFS regulations governing ESA-
listed fish and wildlife permits (50 CFR
parts 217-227).

FWS requests a 5-year permit (1118)
for an annual direct take of endangered,
naturally produced and artificially
propagated, upper Columbia River
steelhead (Oncorhynchus mykiss)
associated with a supplementation
program at Winthrop Hatchery on the
Methow River in WA. FWS proposes to
receive ESA-listed steelhead eggs and/or
juveniles from the Washington
Department of Fish and Wildlife
(WDFW) Wells Hatchery
supplementation program, rear the fish
in the hatchery, and release the fish
when they are ready to outmigrate.
WDFW is authorized takes of ESA-listed
steelhead under permit 1094, issued on
February 4, 1998 (63 FR 8435, February
19, 1998). The Winthrop Hatchery
supplementation program is well-suited
to aid in the recovery of endangered
steelhead because the hatchery is
located in the fish’s historical upriver
habitat. In addition, transfers of ESA-
listed juvenile steelhead from WDFW to
FWS’ Winthrop Hatchery will spread
the risk of a catastrophic accident at any
one facility which could have serious
consequences to one specific brood
year. FWS also requests an annual
incidental take of ESA-listed species

associated with fish releases from the
supplementation program.

FWS requests a 5-year permit (1119)
for an annual take of adult and juvenile,
endangered, upper Columbia River
steelhead associated with two scientific
research studies. The purpose of Study
1 is to gather data on emigrating
juvenile salmon and steelhead. The
purpose of Study 2 is to conduct snorkel
surveys in various watersheds as part of
inventory and artificial structure
monitoring projects. The data obtained
from both studies will be used to
determine the survival and contribution
of chinook salmon and steelhead
released from FWS’ mitigation hatchery
programs in central WA and to provide
technical assistance to agencies, tribes,
and interest groups using and managing
aquatic resources in the mid to upper-
Columbia River Basin. ESA-listed adult
and juvenile fish are proposed to be
observed during snorkel surveys. ESA-
listed juvenile fish are proposed to be
captured with screw traps, handled, and
released. ESA-listed juvenile fish
indirect mortalities associated with the
scientific research activities are also
requested.

CRITFC requests a 5-year permit
(1134) that would authorize annual
takes of juvenile, endangered, Snake
River sockeye salmon (Oncorhynchus
nerka); adult and juvenile, threatened,
naturally-produced and artificially-
propagated, Snake River spring/summer
chinook salmon (Oncorhynchus
tshawytscha); adult and juvenile,
threatened, Snake River fall chinook
salmon (Oncorhynchus tshawytscha);
adult and juvenile, endangered,
naturally-produced and artificially-
propagated, upper Columbia River
steelhead (Oncorhynchus mykiss); and
adult and juvenile, threatened, Snake
River steelhead (Oncorhynchus mykiss)
associated with scientific research in the
Columbia and Snake River Basins in the
Pacific Northwest. CRITFC also requests
an annual take of adult and juvenile
lower Columbia River steelhead
(Oncorhynchus mykiss) which is
currently proposed as threatened.
CRITFC proposes to conduct eight
research tasks: (1) Juvenile chinook
salmon, steelhead, and coho salmon
surveys; (2) juvenile anadromous
salmonid outmigration studies; (3)
chinook salmon and steelhead
escapement surveys; (4) scale sampling
at Bonneville Dam; (5) cryopreservation
of chinook salmon and steelhead
gametes; (6) gas bubble trauma
sampling; (7) subyearling fall chinook
salmon research; and (8) westslope
cutthroat trout genetic inventory.
CRITFC proposes to observe/harass
ESA-listed fish during surveys and redd

counts, to collect tissue/scale samples
and biological information from ESA-
listed fish during escapement and
carcass surveys, to collect gametes from
post-spawned ESA-listed adult fish, and
to employ seines, traps, and
electrofishing to capture ESA-listed
juvenile fish to apply passive integrated
transponder (PIT) tags and other marks
for migration studies. A lethal take of
juvenile, ESA-listed, Snake River fall
chinook salmon is requested. ESA-listed
juvenile fish indirect mortalities
associated with the research activities
are also requested.

USGS requests a 5-year scientific
research permit (1135) for annual takes
of juvenile lower Columbia River
steelhead, currently proposed as
threatened. The purpose of the research
is to examine the hypothesis that
individual juvenile steelhead must grow
to a critical size during their first and
second summers to survive harsh winter
conditions in streams. The results of
this research will provide data and
models that demonstrate how habitat
conditions, such as temperature,
influence fish growth and potential
survival in natal streams, particularly in
the Wind River Basin. Juvenile fish are
proposed to be collected from streams in
the Wind River Basin using
electrofishing, anesthetized, handled to
acquire biological data, allowed to
recover from the anesthetic, and
released. A lethal take of juvenile fish is
requested. Indirect mortalities of
juvenile fish associated with the
research activities are also requested.

OCFWRU requests a 3-year permit
(1136) for annual takes of juvenile,
endangered, Snake River sockeye
salmon; juvenile, threatened, naturally
produced and artificially propagated,
Snake River spring/summer chinook
salmon; juvenile, threatened, Snake
River fall chinook salmon; juvenile,
endangered, naturally produced and
artificially propagated, upper Columbia
River steelhead; and juvenile,
threatened, Snake River steelhead
associated with research designed to
compare biological and physiological
indices of wild and hatchery juvenile
fish exposed to stress from bypass,
collection, and transportation activities
at the dams on the Snake and Columbia
Rivers in the Pacific Northwest. The
purpose of the research is to determine
effects of manmade structures and
management activities on outmigrating
salmonids and to provide information to
improve their survival. ESA-listed
juvenile fish are proposed to be
captured using lift nets or dipnets at
Lower Granite Dam on the Snake River
and McNary Dam on the Columbia River
or acquired from Smolt Monitoring
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Program personnel, operating under the
authority of a separate permit, at
Bonneville Dam on the Columbia River.
Captured ESA-listed fish are proposed
to be examined and released or tagged
with radio transmitters, held for as long
as 24 hours, released, and tracked
electronically. Some lethal take is
requested. ESA-listed juvenile fish
indirect mortalities associated with
research activities are also requested.

To date, protective regulations for
threatened Snake River steelhead under
section 4(d) of the ESA have not been
promulgated by NMFS. This notice of
receipt of applications requesting takes
of this species is issued as a precaution
in the event that NMFS issues protective
regulations that prohibit takes of Snake
River steelhead. The initiation of a 30-
day public comment period on the
applications, including their proposed
takes of Snake River steelhead, does not
presuppose the contents of the eventual
protective regulations. To date, a listing
determination for lower Columbia River
steelhead under the ESA has not been
promulgated by NMFS. This notice of
receipt of applications requesting takes
of this species is issued as a precaution
in the event that NMFS issues a listing
determination. The initiation of a 30-
day public comment period on the
applications, including their proposed
takes of lower Columbia River
steelhead, does not presuppose a listing
determination. Those individuals
requesting a hearing on any of the
applications should set out the specific
reasons why a hearing would be
appropriate (see ADDRESSES). The
holding of such a hearing is at the
discretion of the Assistant
Administrator for Fisheries, NOAA. All
statements and opinions contained in
the above application summaries are
those of the applicants and do not
necessarily reflect the views of NMFS.

Dated: February 23, 1998.
Nancy I. Chu,

Chief, Endangered Species Division, Office
of Protected Resources, National Marine
Fisheries Service.

[FR Doc. 98-5323 Filed 2—27-98; 8:45 am]

BILLING CODE 3510-22-F

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton, Wool and Man-Made Fiber
Textile Products Produced or
Manufactured in the Dominican
Republic

February 25, 1998.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs increasing
limits.

EFFECTIVE DATE: March 3, 1998.

FOR FURTHER INFORMATION CONTACT: Roy
Unger, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of these limits, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port or call
(202) 927-5850. For information on
embargoes and quota re-openings, call
(202) 482-3715.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

The current limits for certain
categories are being increased for
carryover.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 62 FR 66057,
published on December 17, 1997). Also
see 62 FR 67622, published on
December 29, 1997.

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

February 25, 1998.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on December 19, 1997, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool and
man-made fiber textile products, produced or
manufactured in the Dominican Republic
and exported during the periods January 1,
1998 through March 26, 1998 (Categories
352/652) and January 1, 1998 through
December 31, 1998.

Effective on March 3, 1998, you are
directed to increase the limits for the
following categories, as provided for under
the Uruguay Round Agreement on Textiles
and Clothing:

Category Adjusted limit1
338/638 .....ccveevinnnnnn 964,072 dozen.
340/640 ... ... | 992,459 dozen.
342/642 ....ccvveeann 636,449 dozen.
347/348/647/648 ...... 2,158,406 dozen of

which not more than
1,148,820 dozen
shall be in Cat-
egories 647/648.
2,759,208 dozen.
24,131 dozen.
81,930 dozen.
142,253 numbers.
81,930 numbers.
42,207 dozen.
145,623 dozen.

The guaranteed access levels for the
foregoing categories remain unchanged.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 98-5298 Filed 2—-27-98; 8:45 am]
BILLING CODE 3510-DR-F

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

AmeriCorps*VISTA Supervision and
Transportation Support Guidelines

AGENCY: Corporation for National and
Community Service.

ACTION: Notice of guidelines with
request for comments.

SUMMARY: The Corporation for National
Service (‘“‘Corporation’) plans to replace
the VISTA Supervision and
Transportation Support Guidelines
published in the Federal Register on
May 5, 1987 (52 FR 16422). These
guidelines will enable
AmeriCorps*VISTA to make a grant
agreement, or other arrangements with a
sponsoring organization to pay for on-
the-job transportation and/or
supervisory support for
AmeriCorps*VISTA members. The
Corporation invites all interested parties
to comment on the issues discussed in
this notice. Any comments received will
be carefully considered in the
development of the final
AmeriCorps*VISTA Supervision and
Transportation Support Guidelines.
DATES: Written comments must be
submitted to the office listed in the
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address section on or before March 25,
1998.

ADDRESSES: Send comments to Rosezina
Dunn, AmeriCorps*VISTA Office,
Corporation for National Service, Room
9110, 1201 New York Avenue, N.W.,
Washington, D.C. 20525. (See
SUPPLEMENTARY INFORMATION section for
policy on electronic access.)

FOR FURTHER INFORMATION CONTACT:
Larry Bevan, Program and Field Support
Manager, AmeriCorps*VISTA, (202)
606-5000, extension 206. For
individuals with disabilities,
information will be made available in
alternative formats, upon request.
SUPPLEMENTARY INFORMATION: The Final
Notice of VISTA Supervision and
Transportation Support Guidelines, as
published in the Federal Register on
May 5, 1987 (52 FR 16422), will be
replaced by new guidelines. This notice
proposes new guidelines to ensure that
AmeriCorps*VISTA members have the
support to ensure that they may perform
their assignments effectively. These
guidelines will apply to
AmeriCorps*VISTA sponsors and
members serving under Title I, Part A of
Pub. L. 93-113, as amended. The
Corporation seeks public comment for
all portions of these proposed
guidelines. Comments submitted in
response to this notice will be
summarized and/or included in the
final guidelines; they will also become
a matter of public record. No electronic
mail or facsimile transmission
comments will be accepted.

AmeriCorps*VISTA Supervision and
Transportation Support Guidelines
Implementation

These Guidelines apply to all
AmeriCorps*VISTA member
supervision and/or on-the-job
transportation support grant
applications/agreements submitted to
the Corporation for National Service on
or after the effective date of the final
notice.

1. Purpose

(a) Section 105(b) of the Domestic
Volunteer Service Act of 1973, Public
Law 93-113, as amended, requires the
AmeriCorps*VISTA program to ensure
that each member serving under Title I,
Part A of the Act has available such
allowances and support as will enable
them to carry out the purpose and
provisions of the Act and to perform
their assignments effectively. In
accordance with Section 105(b) and
these guidelines, AmeriCorps*VISTA
may make a commitment through a
grant agreement, or other arrangement
with a sponsor, to pay for on-the-job

transportation and/or supervisory
support of such members.

(b) This order establishes the policy
and guidelines for determining:

(1) The circumstances under which
grants or other arrangements for
AmeriCorps*VISTA contributions to on-
the-job transportation expenses of
AmeriCorps*VISTA members may be
negotiated between AmeriCorps*VISTA
and the sponsor; and

(2) The circumstances under which
grants or other arrangements for
AmeriCorps*VISTA contributions to the
cost of providing supervision for
AmeriCorps*VISTA members may be
negotiated between AmeriCorps*VISTA
and the sponsor.

2. Scope

Provisions of this policy and
guidelines apply to AmeriCorps*VISTA
sponsors and members serving under
Title I, Part A of Pub. L. 93-113, as
amended.

3. Background

While AmeriCorps*VISTA must
ensure that members have available
such allowances and support as will
enable them to perform their project
assignments effectively, the provision of
adequate on-the-job transportation and
supervision for AmeriCorps*VISTA
members is primarily the responsibility
of the sponsoring organization.

AmeriCorps*VISTA recognizes,
however, that in some instances
sponsoring organizations requesting
members for projects that conform to
AmeriCorps*VISTA'’s programming
criteria may need assistance in
providing this support. Corporation
State Program Directors are provided
with limited financial resources for the
purpose of entering into transportation
and/or supervision arrangements with
AmeriCorps*VISTA project sponsors.

When such arrangements are
established with a sponsoring
organization, they are to provide for the
direct support of AmeriCorps*VISTA
member transportation and supervision,
as well as travel needed to supervise
AmeriCorps*VISTA members. They are
not intended to provide for other
support needed to accomplish the goals
of the project. All other overhead
expenses such as supplies, materials,
and equipment are the sole
responsibility of the sponsoring
organization.

4. Policy

(a) AmeriCorps*VISTA will provide
full or partial funding for on-the-job
transportation of AmeriCorps*VISTA
members and/or for hiring of persons
responsible for supervision of the

members, but only in those cases where
such support is deemed by the
Corporation State Program Director to
be:

(1) Necessary for the effective
functioning of the AmeriCorps*VISTA
members on the project, and

(2) Within these guidelines.

(b) Gradual assumption of
transportation and/or supervision
support by the sponsoring organization
over the life of the project is
encouraged.

(c) When a supervision and/or
transportation arrangement is approved,
the nature of the agreement between the
Corporation State Program Director and
the sponsor will be reflected in the
relevant Memorandum of Agreement.
Any agreement whereby
AmeriCorp*VISTA provides funds for
these purposes will include provisions
to ensure that:

(1) Services are furnished at a
reasonable rate;

(2) The rate conforms to sponsor’s
hiring policies and/or local prevailing
salary levels;

(3) Any expenses incurred by the
sponsoring organization over the agreed
amount will be at its own expense.

(d) In developing/renewing projects,
the Corporation State Program Director
shall take into account the travel and
supervisory requirements of the
proposed project. AmeriCorps*VISTA
project support funds will be provided
only when needs of the project and the
assigned members cannot be met by the
sponsor’s own structure and resources.

(e) Renewal of supervision and/or
transportation grants arrangements will
be based on needs, availability of
resources, and project performance.

5. Guidelines for Transportation
Arrangements

(a) The Corporation State Program
Director will establish the following
facts before approving
AmeriCorps*VISTA funds to support
on-the-job transportation for
AmeriCorps*VISTA members:

(1) Necessity of transportation,
including public transportation, for
AmeriCorps*VISTA members to achieve
the goals/objectives of the project as
contained in the project application;

(2) Inability of the sponsoring
organization to provide adequate
transportation.

(b) The Corporation will not provide
on-the-job transportation support for:

(1) Travel expenses incurred by
AmeriCorps*VISTA members from their
residence to their assigned post; and

(2) Transportation or delivery services
to the population being served.

(c) The Corporation State Program
Director will consider budget
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constraints, available resources, and
program and geographic priorities in
distributing AmeriCorps*VISTA on-the-
job transportation funds.

6. Guidelines for Supervision
Arrangements

(a) The Corporation State Program
Director shall establish the following
facts before approving
AmeriCorps*VISTA funds to support
on-the-job supervision of
AmeriCorps*VISTA members:

(1) Necessity of full- or part-time
supervision for members to achieve the
goals/objectives of the project as
outlined in the project application;

(2) Inability of the sponsoring
organization to provide adequate
supervision;

(3) Number of AmeriCorps*VISTA
members assigned to the project during
the period covered by the Memorandum
of Agreement;

(4) Necessity of supervisor job-related
travel based on number of
AmeriCorps*VISTA members assigned
and the geographic dispersion of the
project.

(b) The Corporation has determined
that:

(1) Projects averaging three (3) or
fewer AmeriCorps*VISTA members
over the course of the Memorandum of
Agreement will not be eligible for any
AmeriCorps*VISTA supervisory
funding.

(2) Projects averaging at least four (4)
AmeriCorps*VISTA members during
the term of the Memorandum of
Agreement are eligible for part-time
supervisory funding in the same ratio as
the individual would spend in actual
supervision, e.g., if the supervisor
spends at least 30% time directly
supervising the members,
AmeriCorps*VISTA would fund up to
30% of salary.

(3) AmeriCorps*VISTA projects are
eligible for funding of a full-time
supervisory position if the project
averages at least eight (8)
AmeriCorps*VISTA members over the
course of the Memorandum of
Agreement.

(c) The Corporation State Program
Director will consider budget
constraints, available resources, and
program and geographic priorities in
distributing AmeriCorps*VISTA
supervision funds.

7. Elimination or Reduction of
Transportation and/or Supervision
Funding

(a) As a general rule, the level of
funding, determined by the Project
Manager and contained in an
AmeriCorps*VISTA project support

grant/agreement, will be maintained
throughout the term of the annual
Memorandum of Agreement between
the Corporation for National Service and
the sponsoring organization. However,
types of conditions that may cause the
reduction or elimination of project
support during the term of the annual
Memorandum of Agreement are:

(1) Amendment by mutual agreement
between the Corporation for National
Service and the sponsor;

(2) Termination by the sponsor for
any reason;

(3) Reassignment, resignation, or
termination of AmeriCorps*VISTA
members from the project before their
term of service has ended with no
replacements during that budget year;

(4) Substantial changes in
AmeriCorps*VISTA member
assignments; or

(5) Suspension or termination in
accordance with 45 CFR Part 1206,
Subpart A.

(b) All grant awards or agreements
documenting supervisory or on-the-job
transportation arrangements will
contain language indicating that the
AmeriCorps*VISTA funding may be
reduced or eliminated in accordance
with the provisions of this Guideline
and the Memorandum of Agreement.

Dated: February 24, 1998.
Kenneth L. Klothen,
General Counsel.
[FR Doc. 98-5225 Filed 2—-27-98; 8:45 am]
BILLING CODE 6060-28-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Proposed Collection; Comment
Request

AGENCY: Office of the Under Secretary of
Defense for Acquisition and
Technology, Defense Information
Systems Agency, Defense Technical
Information Center.

ACTION: Notice.

In compliance with Section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Office of the
Under Secretary of Defense for
Acquisition and Technology announces
the proposed extension of a currently
approved collection and seeks public
comment on the provisions thereof.
Comments are invited on (a) whether
the proposed collection of information
is necessary for the proper performance
of the function of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the

proposed information collection; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
DATES: Consideration will be given to all
comments received by May 1, 1998.
ADDRESSES: Written comments and
recommendations on the proposed
information collection should be sent to:
Defense Technical Information Center,
DoD Scientific and Technical
Information Policy Office, ATTN: DTIC—
S, 8725 John J. Kingman Road, Suite
0944, Fort Belvoir, VA 22060-6218.
FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instrument, please
write to the above address or call Mr.
Dave Appler at (703) 767-9160.
TITLE, ASSOCIATED FORM, AND OMB
NUMBER: Militarily Critical Technical
Data Agreement (DD Form 2345), OMB
Number 0704-0207.
NEEDS AND USES: The information
collection requirement is necessary as a
basis for certifying individuals or
businesses to have access to DoD export-
controlled militarily critical technical
data subject to the provisions of 32 CFR
250. Individuals and enterprises who
need access to unclassified DoD-
controlled militarily critical technical
data must certify on DD Form 2345 that
data will be used only in ways that will
inhibit unauthorized access and
maintain the protection afforded by U.S.
export control laws. The information
collected is disclosed only to the extent
consistent with prudent business
practices, current regulations and
statutory requirements and is so
indicated on the Privacy Act Statement
of DD Form 2345.

Affected Public: Businesses or other
for-profit, Not-for-profit institutions.

Annual Burden Hours: 2000

Number of Respondents: 6,000

Responses Per Respondent: 1

Average Burden Per Response: 20
Minutes

Frequency: On occasion.
SUPPLEMENTARY INFORMATION:

Summary of Information Collection

Use of DD Form 2345, Military
Critical Technical Data Agreement,
permits U.S. and Canada defense
contractors to certify their eligibility to
obtain certain unclassified technical
data with military and space
applications. Nonavailability of the form
prevents defense contractors from
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accessing certain restricted databases

and obstructs conference attendance

where restricted data will be discussed.
Dated: February 24, 1998.

Patricia L. Toppings,

Alternate OSD Federal Register Liaison

Officer, Department of Defense.

[FR Doc. 98-5191 Filed 2—-27-98; 8:45 am]

BILLING CODE 5000-04-M

DEPARTMENT OF DEFENSE
[OMB Control Number 0704—0245]

Information Collection Requirements;
Defense Federal Acquisition
Regulation Supplement Part 247,
Transportation

AGENCY: Department of Defense (DoD).
ACTION: Notice and request for
comments regarding a proposed
extension of an approved information
collection requirement.

SUMMARY: In compliance with Section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), DoD announces the
proposed extension of a public
information collection and seeks public
comment on the provisions thereof.
Comments are invited on: (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of DoD, including
whether the information will have
practical utility; (b) the accuracy of the
estimate of the burden of the proposed
information collection; (c) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(d) ways to minimize the burden of the
information collection on respondents,
including the use of automated
collection techniques or other forms of
information technology. Part of this
information collection requirement is
currently approved by the Office of
Management and Budget (OMB) for use
through September 30, 1998, under
OMB Control Number 0704—-0245. In
addition, this extension reflects a
transfer of reporting requirements
currently approved under OMB Control
Number 0704-0187 that more
appropriately belong under this
clearance. DoD proposes that OMB
extend its approval for use through
September 30, 2001.

DATES: Consideration will be given to all
comments received by May 1, 1998.
ADDRESSES: Written comments and
recommendations on the proposed

information collection should be sent to:

Defense Acquisition Regulations
Council, Attn: Ms. Susan L. Schneider,
PDUSD(A&T) DP(DAR), IMD 3D139,

3062 Defense Pentagon, Washington,
D.C. 20301-3062. Telefax number (703)
602-0350. E-mail comments submitted
over the Internet should be addressed
to: dfars@acq.osd.mil. Please cite OMB
Control Number 0704-0245 in all
correspondence related to this issue. E-
mail comments should cite OMB
Control Number 0704-0245 in the
subject line.

FOR FURTHER INFORMATION CONTACT: Ms.
Susan L. Schneider, (703) 602-0131. A
copy of the information collection
requirements contained in the DFARS
text is available electronically via the
Internet at: http://www.dtic.mil/dfars/.
Paper copies of the information
collection requirements may be
obtained from Ms. Susan L. Schneider,
PDUSD(A&T)DP(DAR), IMD 3D139,
3062 Defense Pentagon, Washington,
D.C. 20301-3062.

SUPPLEMENTARY INFORMATION:

Title, Associated Forms, and
Associated OMB Control Number:
Defense Federal Acquisition Regulation
Supplement (DFARS) Part 247,
Transportation, and the clauses at
252.247-7000, 252.247-7001, 252.247—
7002, 252.247-7007, 252.247-7022,
252.247-7023, and 252.247-7024; OMB
Control Number 0704-0245.

Needs and Uses: This information
collection requirement is used by
contracting officers in applying
transportation and traffic management
considerations in the acquisition of
supplies, and in acquiring
transportation or transportation-related
services.

Affected Public: Businesses or other
for-profit and not-for-profit institutions.

Annual Burden Hours: 152,320.

Number of Respondents: 102,625.

Responses per Respondent: 1.2.

Annual Responses: 302,625.

Average Burden per Response: 4.96.

Frequency: On occasion.

Summary of Information Collection

The information collection includes
requirements relating to DFARS Part
247, Transportation.

a. DFARS 252.247-7000(a) requires
contractors for stevedoring services to
notify the contracting officer of unusual
conditions associated with loading or
unloading a particular cargo for
potential adjustment of the contract
labor rates.

b. DFARS 252.247-7001 requires
contractors for stevedoring services,
under contracts awarded using sealed
bidding procedures, to notify the
contracting officer of certain changes in
the wage rates or benefits that apply to
its direct labor employees, for potential
adjustment to the existing contract

commodity, activity, or work-hour
prices. This requirement was previously
approved under OMB Clearance 0704—
0187.

c. DFARS 252.247-7002 permits
contractors for stevedoring services,
under contracts awarded using
negotiation procedures, to